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1

Introduction

The “Gesellschaft für Internationale Zusammenarbeit” (GIZ)1 support the Law Reform
Commission of Sierra Leone through its project „Promoting the Rule of Law and Justice
in Sierra Leone“ with funding from the German Federal Foreign Office among other
partners. This Project aims at strengthening the justice system through measures to
train and build the capacities of justice personnel and institutions.
Almost 10 years after the rebel war, Sierra Leone’s justice sector still faces many challenges. Particularly challenging is the role of customary law. The legal consequences of
the colonial subdivision into a colony (western area) and a protectorate (the other areas)
are still present. They are manifest through the application of two different legal regimes, the codified state law (general law) principally governing the western area and a
whole variety of local customary laws reigning in the chieftaincies of the other Provinces. Sierra Leone’s Law Reform Commission (LRC) – backed by the Truth and Reconciliation Commission (TRC) - articulated a need for review and/or reform of these legal regimes, especially because they impact upon issues relating to human rights, gender,
economic development and peace and security. As implementing partner, the German
GIZ thus sought an international expert on customary law.

1.1

Task

The overall purpose of this consultancy was “to establish guidelines and a work methodology and train the LRC’s staff members on the job to enable the LRC achieve its objective
of identifying the customary laws and practices applicable in all 12 (twelve) districts in
Sierra Leone” (TORs, 2010:2). In order to achieve this purpose, LRC envisages a restatement of customary law, putting the following aspects into focus:

1

•

Develop a work methodology, including guidelines and survey and/or
questionnaire to carry out a study of customary law in Sierra Leone.

•

Advise the LRC on anticipating problems or barriers concerning implementation of
the survey and/or questionnaire

At the time of the consultancy in 2010, GIZ was still operating under its former name “Gesellschaft für
Technische Zusammenarbeit” (GTZ). For better comprehension, the new name GIZ will be used throughout the text.
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•

Monitor and evaluate the implementation of a pilot survey project in 1 (one)
chiefdom on one or two specific areas of law

•

Analyze, assess and present a report on the pilot survey carried out, including
recommendations for future actions, including legal reforms

•

Train LRC staff members on the job in the techniques of work survey
methodology, data analysis and development of recommendations for future
actions, including legal reforms

•

Any other reasonably agreed outputs that may be required

1.2

Procedure and Course of the Mission

This report refers to a field trip in Sierra Leone carried out from September 17 th to October 8th 2010, focuses principally on the pilot survey and develops some first strategic
advices. Originally it was planned to support Sierra Leone’s Law Reform Commission
(LRC) together with a nationally well known consultant, but he unfortunately withdrew
from this engagement. The terms of references (TORs) had thus to be slightly readjusted
and in consequence the mission has been more closely tied to the LRC. In essence, it was
decided to carry out a short survey in the countryside together with two members of the
Law Reform Commission, i.e. Mr. Abbas Kamara and Mr. Idrissa Kargbo, to focus more
explicitly on the working methods of the local courts and the chiefdoms barray and to
develop the framework for a semi-structured interview guide.
In retrospect, this change was quite fortunate as it allowed working more closely with
the LRC’s staff members and improving the original project plan, which was more technical and more tied to two pilot studies carried out by the Justice Sector Development
Programme2 in the Moyamba district (June 2006). Basically, both studies rely on general
assumptions of legal centralism. Unfortunately, neither study allows applying a systemic
approach as they hinder attempts to figure out existing weaknesses and conflicts within
as well as at the interfaces of the different legal orders. These reports remain thus as
important starting points, but require further elaboration.

2

cf. Kroma, Martina (2006): Report on Similarities and Differences in Customary Law and Practices and
Discriminatory Practices in the Moyamba District (Consulting Report, Freetown); in addition, Mr. Momoh
Sesay wrote an interesting draft report on the restatement of customary law in Moyamba District, which
has not been officially released so far.
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Hence, on Thursday, September 23rd 2010, the Chairman of the Law Reform Commission
(LRC), Hon. Justice Salimatu Koroma, invited a number of key persons of Sierra Leonean’s law development community to a joint workshop at the LRC headquarter. There,
she outlined, together with Hon. Justice Abdulai Sheikh Fofana, the commission’s hopes
and expectations for a restatement of customary law and stressed the necessity to develop an integrative and uniform law body which encompasses all legal varieties
throughout the whole country. As such goals are extremely ambitious and internationally often controversially debated I proposed referring to the experiences and findings of
the restatement projects carried out by the School of Oriental and African Studies
(SOAS) in the early 1960s. In essence, we critically discussed the following topics:
• In some countries, the “Restatement of African Law” (RAL-Project) of the SOAS
entailed considerable political struggle, as it provided or seemed to provide quasi
legal justifications for the abolishment of distinct local chieftaincies.
• As the time period between the data collection for the restatement and the moment of its publication took several years, some customary laws were already
outdated at the moment of its publication. The RAL-Project thus encapsulated
arbitrarily a distinct period of time; it overemphasized the significance of those
laws, which were subject to its investigations; and it produced a somewhat frozen picture of the legal constellations in the concerned communities (a fiction).
In the local communities however, this process went at the expense of those customary laws, which complied with the ongoing social change in between.
• The legal acceptance of a variety of multiple and often interacting local customary laws was replaced by the idea of getting one single and uniform national
body of the customary law, which is another fictional concept.
These steps were intensively discussed and as regards to a future restatement also challenged. Hon. Justice Abdulaih Sheikh Fofana for instance, a former customary law officer, referred to his own experiences and called for a simple questioning of the public
customary law officers and traditional authorities; Prof. Dr. Ade Renner-Thomas reminded us of Sierra Leone’s protracted history of law and the complex relationships between
customary law and respectively, “general” or state law3; the invited paramount chiefs

3

In this report, the term “general law” will be replaced by the term “state law” as the (originally British
motivated) general law does not encompass the whole society of Sierra Leone, but only those parts of the
society which are subject to the intentions of the “modern” state bureaucracy. The term ‘general law’ has
thus a euphemistic (and historically loaded) connotation.
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questioned the value of a uniform law4 and stressed the existence of legal pluralistic
phenomena in Euro-America; the NGO-side wondered whether a restatement would be
possible at all and many lawyers and parliamentarians focused on procedural questions.
As regards the political constellation, it was finally decided to choose a very careful and
cautious approach and to start with case studies at the first court level as well as with
case studies at the chieftaincies and the “chiefs’ barray”5. Notably, it was proposed
starting with field studies in distinct localities, to carry out interviews with a selected
number of key-persons, to analyse already completed as well as ongoing court cases6, to
observe processes at so-called “chiefs’ barray” and to refer to these data for the development of a semi-structured interview guide.
Between Tuesday, September 29th and Wednesday, October 6th 2010 I travelled together with the LRC members Abbas Kamara7 and Idrissa Kargbo, both legal executives and
very much interested in customary law matters, for field missions to Makeni and Bo. In
both places, we visited the “local barray” and several local courts, met judges, traditional chiefs and chiefdom speakers, spoke with court clerks and litigant parties and visited
community meetings on local politics. Wherever we were, we encountered a very complex and fascinating constellation as regards the presence of customary law in local
communities and the multiple ways these laws are already intertwined with the formal
regulations of the official state law.

4

…with an expected codification, the paramount chiefdoms will lose much juridical autonomy as codification transforms customary law into an Act of Parliament. With this, customary law ceases to be owned by
the communities in which it developed and can only be changed by an amending Act of Parliament.
5

Sierra Leone’s official judiciary distinguishes in local courts and in “local barrays”. “Local barrays” respectively “chiefs’ courts” are instances of arbitration and are not allowed to litigate (though in practice they
often do so). Local courts (1st level courts of the official judiciary) however apply state law and customary
law as well. For the Local Court Chairmen it is a prerequisite to be “knowledgeable and experienced in the
customs and traditions of the Chiefdom”(Art. 5c of the new Local Courts Bill).
6

i.e. to check the quality of the dockets, to enregister court proceedings on tape, to enlist the appealed
and applied norms on the basis of their transcriptions, to distinguish between process and content related
norms, to assess the importance of these norms
7

Abbas V.O. Kamara already wrote an interesting study on “Customary Law among the Temnes” (2002)
for obtaining his LLB degree.
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Districts of Sierra Leone

In the interviews however it turned out that most of the public officers focused primarily
on the existing deficiencies of local customary law vis-à-vis economic development or on
the compliance with international human rights provisions. But often, the knowledge
requested on valid customary law left a lot to be desired. While the interviewed paramount chiefs are keen to stay in touch with the political decision makers in Freetown8
and therefore can be identified as important stakeholders of an intermediate structure
at the local level, their subordinated authorities such as the chiefdom speakers or their
juridical custodians of the “local barray” remain the principal guardians of the application of local customary law. Hence, success or failure of the planned restatement depends also heavily on the ways the project is able to win their confidence and interest.
The recorded data is of good quality and required a cautious and careful transcription9.
And contrary to the original assumptions we made in Freetown, all visited local courts
disposed of dockets (see picture below).
In order to get an overview of the ways the final judgments correspond with the appealed norms (or not), we thus shot pictures and photocopied a selected number of
court files.

8

9

though of course familiar with the content and application of local customary laws as well

Thanks to the cautious work of Abbas Kamara and Idrissa Kargbo (both from the LRC), we dispose of a
nice body of interview and process transcriptions. For details, see the Annex

9

Example of a current docket

1.3

Structure

This report is subdivided into six sections of different length and complemented by an
annex. Besides the introduction (i), it contains a chapter on the principal possibilities of
external advice (ii), a chapter on the notion of law (iii), one on sources and methods (iv),
an assessment of our own field data (v), and the final conclusions with an analytical lookout at the further process (vi). Each chapter offers another approach to our principal
question of how to restate local customary law. Firstly, this contribution points to three
analytical categories that have to be considered for an external advice. Then, it opens
space for the debate on the value of the different notions of law and the role they play
for problem understanding. The value of the most common sources and methods for the
ascertainment of customary law is assessed in chapter four. The fifth and largest chapter
deals with the ethnographic data that was collected during our short field trips to Bo and
Makeni, and to surrounding places. In particular, an analysis of the collected court cases
and interviews, differentiated by locality and function of the interviewed, is offered. The
final conclusions summarize the most important lessons learnt and outline possible

10

steps for the further proceeding. In the annex, the interested readership will find transcriptions of most of the interviews and the court proceedings. All pictures were taken
by me during my short but inspiring stay in Sierra Leone.

Local Court 3, Makeni

I wish to extend my thanks Tillman Schneider, Project Manager of the GIZ Justice Project, for his support of this consultancy.
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2

Strategic considerations:
What could external expertise offer?

Applied methods and the object of investigation are closely linked to each other. Critical
therefore is the role of external expertise. What could it offer?

First of all, external expertise can only present some methods and methodological advises to explore customary law. Customary law is not a materialized object that can be
smelled or tasted but an intellectual conception for the regulation of social relations and
the settlement of disputes. External expertise can thus only specify and discuss a set of
problems relating to an expected restatement and offer some context related advice for
such a research. But reliable external expertise can never state what customary law “is”,
as customary law basically is an emic10 concept.
Second, the quality of external expertise also depends on the existing parameters to
ascertain customary law. The ascertainment of customary law is a process that often
happens implicitly when oral law is transferred into written versions. But as there is no
monopoly on the interpretation of local customary law, the risk is that such a transfer is
biased. For local customary law is not only used and interpreted by some relatively remote villages in the countryside, but also by local chiefs, public officials, state courts,
legal experts and eventually international consultants. An unregulated restatement
could thus eventually lead to splitting off the local customary laws into a whole variety
of restated versions, depending on the variable interests and backgrounds of the informants, and on the political interests at stake. Therefore, a regulated ascertainment is
required. Ascertainment is a legal concept. It prescribes the legal procedure that has to
be applied in the case of doubt as to the existence or content of a rule of customary law.
A reliable ascertainment procedure thus prevents political struggles. The researchers’ or
consultants’ recording of customary law may perhaps improve an ascertainment process, but their records should not be confused with the ascertainment as such.
Third, in all societies customary law relates to a number of other legal orders. Therefore,
the present report provides for a procedural heterogeneity and focuses on more open

10

Emic concepts provide the significance of internal perspectives. They refer thus to persons living within
their respective cultures.
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approaches. Hereby, it relies on a legal anthropological approach and refers to the concept of legal pluralism. A legal pluralistic perspective means that state law is respected
but its importance is related to the whole variety of other legal orders, which might
achieve a complementary or competitive function as regards to state law or to any other
legal order existing in society. All methodical advice refers thus to such a systemic approach, which relies on the different law concepts existing in society11.
This report will therefore not establish an inventory of the various customary laws,
chiefdoms or “tribes”; it will not state what customary law “is” nor will it identify violations of human rights by customary law or assess the political or cultural legitimacy of
distinct legal settings or procedures and so forth. It only focuses on options for a reasonable procedure for restatement by taking a limited number of ethnographic data into
consideration. For such advice, three different levels have to be distinguished:
• How is the role and position of customary law defined within the normative
framework of the Sierra Leonean state law (normative dimension)?
• How does customary law appear in the different social contexts of Sierra Leone
(empirical dimension)?
• How is the phenomenon of customary law discussed in the scientific literature
(theoretical dimension)?
All three dimensions are positioned within a network of power relations and thence
framed by a multitude of different and competing social, political and legal interests.
There is no law out of context. The normative dimension points to the constitutional
relationship between state law and customary law and to the corresponding legal and
political legitimations derived from such a nexus. Empirically however, the existing relations between state law and customary law may vary throughout the country, depending on the social and normative significance of the different legal bodies, the role and
power of the governance agencies and personnel, the local living conditions, access to
justice matters, demographic indicators such as population density, degree of literacy,
gender balance and so forth. And the scientific literature is influenced by the different
law schools and their philosophical traditions - they often feel constrained to and by the
ongoing debates between the most prominent protagonists. And they form the problem
understanding and the applied concepts of investigation. None of these dimensions refer thus to an interest-free or agenda-free understanding of law.

11

Cf. Allot and Woodman 1985; Caplan 1995; Morse and Woodman 1988; Nader 1969
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3

To the notion of Law

Law appears in many different ways. While some legal orders are codified, others refer
to oral traditions and/or ritual arrangements, some limit the writing by the application of
cases, others by the codification of (distinct) contracts or they choose comprehensive
forms of codification. As the current distinctions in formal and informal justice systems or
in state and non-state justice are very widespread but highly problematic, this chapter
opens the floor with some theoretical remarks on the notion of law. For restating customary law, it matters also how the Sierra Leonean jurisprudence distinguishes between
state law and customary law and how the lines of distinction might be drawn between
customary laws, customs and any other legal orders existing in society. And finally, some
principal remarks on the relationship between international human rights standards and
customary law have to be tabled as well. All these differentiations are key and of course
closely bound to the general notion of law.

The various notions of law have a tremendous influence on the ways to frame the object
of investigation and to draw the distinction lines between the different forms of law.
Hereby, legal centralism plays a very important role. According to that paradigm, the
only true law is the law made and enforced by the modern nation state. It suggests that
all legal concepts that do not belong to a modern state administration – in most cases
corresponding with the Euro-American model – are either “informal law”12, “quasi-law”
or even “no law”13. Legal centralism implies certain characteristics such as the existence
of official forces empowered to impose sanctions, a hierarchy of courts and administrative units, the separation of powers and a codified state constitution. According to this
view, outside of the centralised power of states, there is only informality and in the strict
sense of the word no ‘law’. Unfortunately, such a terminology constrains an empirically
sound ethnographic research in all non Euro-American countries, which are deeply
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Questions of informality are often merely questions of perspective. In societies in which the overwhelming majority of the population is illiterate, the laws on the books remain – like magical knowledge – the
special domain of small urban elites, usually fluent in the language of the former colonizers. Furthermore,
oral traditions do not always imply informality. On the contrary, oral cultures may even achieve a very
sophisticated level of formality as many legal and social anthropologists already have shown quite a long
time ago (amongst others see Paul Bohannan 1957, Max Gluckman 1955, Lucy Mair 1974, Leopold Pospisil
1963, Victor Turner 1969, etc.)
13

cf. Robert Redfield 1967
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marked by legal pluralism. Principally, legal plurality is a worldwide phenomenon,
though its degree varies from society to society; and in many countries the degree of
consistency of formal order systems remains variable as well, depending on the degree
of codification of state law, the institutional level to which one refers within the complex
structure of the modern nation state, and the variable tasks of the public sector. Legal
pluralism is therefore also a common feature within the structures of official state law14.
The constitutions of most African countries, highly influenced by their colonial past, still
adhere to legal centralism and apply a rather restrictive notion of “tradition”. In their
respective constitutions their cultural heritage of customary law is thus often subdivided
into several subsections, each with a different distinction between legality and illegality
and another mix between tradition and modernity. By contrast, Sierra Leone applies a
very wide and open approach towards customary law. In the current Local Courts Act,
Part I, Section 1 (2011) customary law is specified as “…any rule other than a rule of general law, having the force of law in any Chiefdom of the provinces whereby rights and
correlative duties are acquired or imposed in conformity with natural justice and equity
and not incompatible, either directly or indirectly, with any enactment applying to the
provinces, and includes any amendment of customary law made in accordance with the
provisions of any enactment”15. Critical is however the following: The Local Courts Act
(2011) is content with an exclusion clause (i.e. no incompatibility with any enactment
applying in the provinces). This way, customary law becomes a residual category of the
official state law as it comprises “any rule other than general law” complying with the
criteria for natural justice and applied in the chieftaincies outside of Freetown. In addition, the new Local Courts Bill (Art. 5c) simply calls for a distinct professional background
of the Local Court Chairmen – they have to be “knowledgeable and experienced in the
customs and traditions of the Chiefdom” and know the dominant ethnic language. In
case of Appeal to the District Appeal Court (which is very rare), the Magistrate decides
together with two experts in customary law (Art. 40 of the Local Courts Bill). But further
specifications are lacking, especially specifications as regards the formal procedure of
how local customary law is ascertained. To a large extent, Sierra Leone’s state law delegates this critical task to the local chiefdoms who can decide on their own behalf. Accordingly, Sierra Leone disposes of a whole variety of local customary laws and presumably many local procedures to examine in order to ascertain that law.

14
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cf. Franz von Benda-Beckmann, Keebet von Benda-Beckmann and Anne Griffiths 2009: 1-32

Most of these enactments refer to the chief’s and local council’s capacity to state so-called ‘bye-laws’.
Bye-laws are local or subordinate laws such as a private law or regulations made by a corporation for its
own government. Usually, they are designed for the purpose of keeping law and order in the respective
communities.
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Notably, Sierra Leone’s state law is lacking in a formal regulation to ascertain local customary
law, which would also allow – inter alia – distinguishing customary law from Islamic law, other
religious or local living law, project law and so forth. The ascertainment encompasses thus any
kind of authoritative transfer of orally transmitted customary law into a written form. This context-related specificity limits however the methodological options for restating local customary
law. All standardized procedures such as closed questionnaires, statistical samplings and the like
are rather inappropriate as the meanings of the same rule, their criteria of validity as well as the
procedures to ascertain such a rule as the true rule may vary from locality to locality.

For a future restatement, it would be very unfortunate to rely on an authority-related
notion of law and connect the existence of law to a state-controlled organisation of
power as such a terminology would contribute to an inappropriate understanding of
legal complexities in non-western settings. Particularly with regards to the legal complexities as they exist in Sierra Leone, a broader position could allow encompassing all
legal variations and to come up with an understanding of law that allows specifying
some general qualities of any customary law.

3.1

Some general remarks on customary law

Many authors stress the impossibility to comprehensively defining the nature of customary law. In her recent volume, Erica Harper (2011: 18) for instance accentuates the
flexibility of the governing principals and rules that are “constantly evolving in response
to cultural interactions, socio-economic and demographic shifts, political processes and
environmental change.” However, those who try to express the general issue in a simpler way get often entangled in contradictory statements, such as regarding customary
law as a “system” or as a legal order unique to the communities in which it operates16,
or as a notional concept of old (and outdated) “traditions”. Most of these traps remain
overtly or covertly linked to legal and state centralism and risk framing the whole variety
of local customary laws according the official criteria of state law or historical notions of

16

…though, of course, most local communities aren’t simply marked by their remoteness but by their
complicated and sometimes contested relations to other legal layers (such as the public administration)
and players (such as the public officers or the politicians) as well (cf. K. von Benda-Beckmann 1985, 2002).
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the state bureaucracy17. The risk therefore is that the outcome will then simply map
those parts of the local customary laws, which comply with such specific legal grids.
Most customary laws are not however a unique feature of remote villages. Like any
other law, customary law is also a subject matter in towns, courts, ministries, universities and in any other entity of public administration. Sierra Leonean customary law has
many layers and cannot be identified with one single institution or actor. Lawyers, customary law officers, local court officials, paramount chiefs, chiefdom speakers, sorcerers, diviners, secret society members, members of other solidarity networks, even clan
and family heads can be recognised as important stakeholders. In addition, most customary laws do not contain such a strict separation in criminal and civil laws as official
state laws do. Most customary criminal laws and processes have thus a civil dimension
as well (such as compensation, reparation, recovery), and many customary civil processes have to calm the spirits of the ancestors too. As any other local living law, customary
laws are thus embedded in a value system, which complies also with the requirements
of kinship and clan solidarity, closely refers to religious and magical beliefs and does not
therefore necessarily correspond with the required regulations of social relations in secular, plural, individual and (highly) industrialised societies. Furthermore, the framework
of many western state laws largely refers to the idea of individual responsibility (such as
individual rights and duties - or individual punishments), whereas the framework of
most African customary laws corresponds to group philosophies and compensatory mediation processes. To put the classificatory grid of state law or state bureaucracy on the
local customary laws leads thus to a significant dismantling and deformation of these
laws; though, of course, many local customary laws may contain some qualities and directives which might (or seemingly might) correspond to some qualities of the official
state law body as well.
It is also important to recall the legal dimension of customary law and to challenge the
widespread call for codification. Manfred Hinz points to the fact that “(…) African customary laws have, as African scholars hold, survived thousands of years as orally transmitted systems of law. They will not become ‘more’ law or law like by codification. Common law has survived history and remained a highly valued system of law without being
codified. Why then argue, as many lawyers do, that African customary law must be codified? (…) Looking closer, it becomes obvious that many Western-educated lawyers from
Europe and Africa never took it upon themselves to enquire about the nature of African
law. For them, African customary law was very different from the law learned in school
and, therefore, had to be changed to become similar to the mainstream of law taught at
school” (Hinz 2010:4). Without empirical evidence it is often also stressed that the un-
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Cf. Gerd Spittler, 1983. Administration in a Peasant State, in: Sociologia Ruralis 23: 130-144
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predictability of outcomes in running court procedures would be a specific feature of
unwritten and customary rules (cf. Alterman et al. 2000). But comparative case studies
from other African and Asian countries on the contrary accentuate that the unpredictability of running court cases is also determined by many other important factures such
as the lack of independence of the judiciary, corruption, political instrumentalization of
legal conflicts by elite members, the subject matter, and unbalanced economical power
relations between the complaining parties. All these qualities encompass all forms of law
and are not simply particular features of local customary law (cf. Abel 1973; F. von Benda-Beckmann 1985; F. von Benda-Beckmann, K. von Benda-Beckmann, J. Eckert 2009;
Pospisil 1963; Starr and Yngvesson 1975; Weilenmann 1997; Zips and Weilenmann
2011). All the more important is thus a listing of core qualities, which may characterize
any legal order and allows drawing the border line between custom and customary law.

In the most general terms, one may fix that
• each legal body disposes of normative frameworks in order to regulate social behaviour,
social relations and relations to (scarce) goods – regardless of its configuration and its degree of codification;
• each legal order contains normative patterns for settling conflicts and disposes of general
ways to generate and legitimate authority, regardless of whether this authority refers to
distinct persons, beliefs, concepts, rules or principals;
• each legal order disposes of some rules or processes of law-making and of regulations,
which provide substantive criteria for the validity of distinct laws;
• each legal order consists of a set of images referring to distinct situations that have to be
considered when problematic constellations occur and have to be identified and evaluated
and so forth. All these qualities characterize and encompass all forms of law.

3.2 Human Rights and customary law
For Sierra Leone, the official recognition of international human rights standards plays
an important role. In Chapter III of its 1991 constitution as many as sixteen human rights
provisions are explicitly enlisted, amongst others the Recognition of the Fundamental
Human Rights and Freedoms of the Individual, the Protection of Right to Life, several law
process rights such as provisions to Secure Protection of Law, the Protection from Arbitrary Arrest and Detention and the Protection from Inhuman Treatment; further, a
number of property and labour rights such as the Protection from Slavery and Forced
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Labour and the Protection for Privacy of Home and Other Property; and finally a number
of rights as regards the Freedom of Conscience, Expression, Assembly and Association
and protection rights vis-à-vis all forms of discriminatory treatment (such as protection
from discrimination caused by race, tribe, sex, place of origin, political opinions, colour
or creed).
Of certain importance is thus the sensible relation between Human Rights and customary law. The need for review of Sierra Leone’s customary laws is largely justified by their
impact upon issues relating to human rights, gender, economic development and peace
and security. Therefore, the Truth and Reconciliation Commission (TRC) has made a
number of recommendations for the protection of human rights including women and
girls, establishing the rule of law, promoting good governance, fighting corruption, improved access to justice and establishment of legal resource centres. In particular, the
TRC recommends repealing all statutory and customary laws that discriminate against
women, including provisions that prevent them from inheritance and access to land and
it stresses the Government to domesticate those international treaties relating to human rights that have already been ratified by the Sierra Leonean parliament.
However, the Human Rights body is anything but consistent. The various declarations
that have been released at different time periods, refer to different, distinct and changing aspects of social, cultural and political life, correspond with varying and often changing interests of important (political) stakeholders, vary as regards to their degree of ratification and reflect therefore an often fragmented and uncoordinated development of
their standards. This constellation underpins many contradictory statements on the role
and value of human rights, lots of them framed by the “rights versus culture” issue or
the “west – rest” paradigm. Both issues are however misleading, as the application of
human rights rather conflicts with other law (and not necessarily with culture).
Notions of political equality, freedom of suppression and democratic ideals have already
been ‘fetched’ by Third World intellectuals and independence movements long before
some politicians of ‘the West’ just got engaged for these rights. Globalization did not
start yesterday nor is it a specific feature of western societies; contemporary struggles
that really concern and affect people take place between different laws and cultures
within all states. Therefore, as regards the relationship between human rights and local
customary law the question is rather a legal than a cultural issue.

19

Market in Makeni

Moreover, human rights “exist” not only in legal texts. They are also part of the
knowledge of people, in the programmes and strategies of social actors and NGOs, in
political discussions of the powerful and the oppressed; they may frame local negotiations, day-to-day relations and projects and plans. Not surprisingly, some watered-down
versions of international human rights standards may already have been fused with local
customary laws, especially in peri-urban centres of Freetown or some important market
places in the countryside. Noticeable divergences of viewpoints can also be registered
between the generations and the migrants. The critical relation between human rights
and customary law is therefore not simply a top-down issue, framed by the (sometimes
problematic) relationship between international activists, national lawyers and local
farmers, but marked by the question of how distinct social and cultural values should be
framed by law.
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4

Sources and methods

This chapter is subdivided in two sections. The first section offers an overview of the most
relevant sources and a discussion on some general lessons learnt from the earlier experiences of the “Restatement of African Law” Project (RAL-Project). The second section focuses on some fundamental methodical questions relating to the specific framework
conditions of a restatement process in oral societies.

4.1

Overview of possible sources

The relevant sources of knowledge are extremely important for any process of ascertainment. In many European countries the ascertainment of customary law constitutes a
serious problem too. Antony Allott reports on such difficulties in England and wonders
“how much greater (...) the problem (is) when (as in most African countries/MW) the
way of life, and even the language, of the people concerned are entirely alien to the
judges and magistrates administering customary law!” (1995: 296) In his article on the
“Methods of Legal Research into Customary Law” (1995: 285-293), Allott discusses the
value of different sources that could be considered for carrying out a restatement strategy. However, he stresses the importance of participative and observant observation as
well as long-term field research for each of these sources. For the restatement project of
the LRC, such an approach, which would require a huge financial and time budget, will
not be possible. Nevertheless, the following sources could be highlighted (1995: 287291):
• “English” court reports. These reports refer to those courts which are primarily
administering law based on English law, such as magistrates’ courts, courts of
appeal, supreme or high courts, etc. Though these courts do not – primarily –
deal with customary law, many questions related to customary law may reach
these court levels as well. However, one should keep in mind that
o customs, recognised by state courts, may be outdated;
o singular customary rules may be recognized without positioning them
within the net of the relevant customary legal system(s) and therefore,
their significance may be overemphasized or otherwise contorted;
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o customs of different tribes may be confused, mismatched or insufficiently
differentiated;
o some customs may become an important part of distinct lawyer’s interpretation of customary law. But as no one has a monopoly on the interpretation of customary law, there is thus a risk that it splits into several
versions;
o as in such courts customary rules have to be proved as facts until judicial
notice is taken, one might mistakenly assume that all the other customary
norms would not exist.

Office of Public Administration

• Native resp. local court reports. These records are recognised as an essential
source of information, the more so, as modifications of customary law are often
introduced by such courts. However,
o such records are often imperfect (in most cases, they contain little more
than the claims and the decisions);
o court-members may state the law, not as it is, but as they would like it to
be;
o bias or perversion of justice is a widespread phenomenon.
• Documents of transfer. Writing of contracts or other forms of transactions is
starting to play an increasingly important role in Sub-Saharan Africa. It would be
worthwhile to study such documents though they cannot always be taken at
their face-value.
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• Other official reports. Here, Allott points in particular to “complaint files in the offices of the administration, boundary-books, district note-books, notes on local
customs and history, maintained by district officers, native affairs department
files, and forestry, agriculture, and other department files” (1995:289). In the
case of Sierra Leone, one should thus address the various ministries such as the
Ministry of Lands, the Ministry on Interior Affairs or the one on Local Governance
in order to access this treasure.
• Legislation. It is important to consider the effects of legislation, “both in prescribing the law applicable, and in affecting customary law indirectly through adjectival provisions. Central legislation, for instance, establishes, or recognises native
courts, lays down the law to be administered (e.g. restricting the application of
customary criminal law), and increasingly interferes with the working of the customary law itself” (Allott 1995:289).
• Oral information. Oral information is a prime source of knowledge. Therefore the
question of how to discover the important experts on customary law is crucial.
Allott recommends “that enquiry should not be restricted to experts; it is valuable
to discover the opinions and practice of the ordinary man as well. This will sometimes show that the expert’s answer is theoretical or out-of-date” (1995:289).
• Sayings. Further, it is also important to consider the sayings, which could contain
important information as regards the customary validity of distinct rules in local
settings.
• Observation. In order to confirm the results of oral information, participant observation is regarded as mandatory. “It may be applied to such questions as how
boundaries are defined, the size of farms and their use and method of working,
faming and market-days, working units on farms, types of houses and the number and type of occupants, types of councils and customary courts and their procedure, marriage ceremonies, etc.” (Allott 1995:289-290).
• Other sources. In addition, Allott also mentions mission stations and commercial
enterprises. They may “acquire a great store of knowledge about the customary
law, but also modify it in various ways” (Allott 1995: 290).

These are quite important hints, which could be considered for launching the process of
restatement. However, Allott leaves the question of cultural and political legitimacy
completely untouched – f.i. in terms of the role and interests of the various stakeholders. Therefore, most of his recommendations remain rather technical whereas a re-
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statement or ascertainment of customary law is closely linked to cultural and political
questions and the corresponding interests as well. And in Sierra Leone like in many other
African countries customary law is bound to its administration by the traditional leaders.
The legitimacy they command differs considerably from the legitimacy of officially elected political leaders who derive their authority from the state and the legislation process
of the parliament. Many chiefs are also spiritual leaders, play an important role in the
secret societies and try to avoid rendering decisions which might create negative reactions by the ancestors.
Different factions in the same community may also hold differing views on what the customary law on a particular issue may be. These points do not lend themselves to resolution. “The differences may be the result of differing recollections about the laws orally
passed on from one generation to another, but in some instances may also be constrained and intended to best serve the interests of particular section or groups in that
community” (Peter Shivute 2010:i-ii). As regards success or failure of such interventions,
Manfred Hinz recommends therefore considering the interface between state law and
customary law, the more so “as one will (easily) observe that responses to state interventions will very often follow their own logic, which may range from appeals to withhold the application of interventions, to open resistance to or superficial accommodation
of the interventions (…).The lessons to learn from this are (…) that the expected customary law strategy will eventually depend on the acceptance by the people to whom the
interventions are directed” (2009:28).

4.2

From orality to literacy, some methodic considerations

In predominant oral communities, the restatement process depends from the multiple
ways, the collective memory is organised. In such communities, much of the collective
memory is formed by specific rites, histories and processes, and by the social environment. Parts of the collective memories may remain intangible, or are constraint by distinct secrets. But to a large extent, the collective memories refer to the use of tangible
goods such as distinct food, crops, trees and bushes; they attach on natural events such
as the run of the day, the position of the sun and the moon, the run of the harvests and
the rain seasons, and on life cycles.

24

Yet, in oral communities the collective memory is not marked by the grammar of specific
words, sentences, the phrasing of distinct texts, the exact wording of distinct decisions
and the like18. But their thoughts and expressions are not unorganized. What differs is
the manner. According to Walter J. Ong (1982:1) are thought and expression basically
formulaic organised, “structured in proverbs and other set of expressions. It is aggregative rather than analytic, participatory rather than distanced, situational rather than
abstract. Literacy (…) transforms consciousness, producing patterns of thought which to
literates seem perfectly commonplace and ‘natural’ but which are possible only when the
mind has devised and internalized, made its own, the technology of writing.” Restated
local customary law is thus not simply another version of customary law. It is a substantial transformation of the points of references for the collective memory, as the collective
significance of tangible goods will be replaced by a written document. There is however
no current doctrine or specific method at disposal that specifies such a transformation
process.

“Restatement” is a very ambiguous umbrella term for a whole variety of notions and procedures
to put the technology of writing into service of a more standardized understanding of local customary law(s). In its most simple form, a restatement of customary law encompasses all ethnographic data relating to the customarily understanding of law19, regardless where, in which locality or at which social level within the traditional structure of society they are collected; form and
content are not pre-defined either. Yet, its ambiguity refers to the requirement to launch a process of truth finding in pluralized social contexts where no single truth exists at all. Nevertheless,
a sound restatement has of course to be trustworthy. Methodically, it encompasses all forms of
recording and record keeping and even a self-statement20 can be considered as a restatement.
Crucial therefore is the question of expectations.

18

… if written texts are memorized at all, the memory refers to distinct circumstances of the presentation
such as the daylight, the presenting authority, to the sound and rhythm of the spoken text and to other
context related characteristics, but not to the grammar of the text.
19

20

…including the customarily formed understanding of official state law…

This means, that the traditional communities produce their own written-versions of their customary law
and carry out their own ascertainment. For this, the term self-statement of customary law has been accepted.
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In order to complete such a transformation successfully, at least three different layers of
the restatement process have to be distinguished.

It matters
1. whether the restated rule of customary law captures all dimensions of the original rule in
question, i.e. whether the captured rule is complete or fragmented (degree of completeness)
2. whether the restated rule of customary law corresponds to the original rule, i.e. whether the
restated rule is locally considered as true or alien or even as invented (degree of truthfulness)
3. whether the chosen procedure to ascertain local customary law is locally accepted or considered as externally imposed (degree of procedural acceptance)

In general, all three layers are packed into one and the same term of ascertainment
though they encompass three completely separate dimensions of law identification,
which finally determine the quality of the restatement process. For methodological reasons it is thus crucial to keep these layers separate.
For ensuring first, whether a restated norm captures all relevant dimensions of the rule
in question, I propose referring to an analytical scheme widely used for the evaluation of
any form of law. The application of this scheme is critically important, because it avoids
the forming of blind spots21. It allows distinguishing three standards of evaluation,
which characterize any form of law (cf. Franz von Benda-Beckmann 1986:97):

1.
2.
3.
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The standards of permissibility or non-permissibility. These standards classify human behaviour according to moral or ethical criteria (whether social behaviour is allowed or not).
The standards of validity or non-validity. These standards decide on the legal relevance of
social relations (whether existing social relations are legally binding).
The standards of “simple” relevance. Such standards refer to (new) social facts such as the
birth of a child, accidents or fatal casualties. These standards are indifferent to the moral
and value judgments relating to questions of validity or permissibility. (These standards decide on the question whether distinct social actions have legal consequences or not).

A wide spread risk concerns f.i. the tendency to focus only through the glasses of criminal law on social
norms and to therefore respect only those norms which entail a punishment in case of its violation or
neglect.
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These standards allow analysing the normative content of restated norms as regards its
completeness and help finding possible gaps, which eventually could be closed by further enquiries. However, the quality of information reached by these standards depends
from the information density at disposal.
The other two layers depend more from the political framework conditions in which the
restatement process takes place. For determining whether a restated norm is considered as true or invented, consensus has to be reached amongst all stakeholders as regards content and significance of the norm in question. Though most communities
reigned by customary law usually dispose of institutionalised procedures of consensus
finding, it matters much whether the restatement process is considered as imposed
from the outside or as an internal need. Questions of truth and truthfulness are highly
manipulative issues and depend from eventually existing political tensions in the fields
of investigation. Content and significance of any given norm are also determined by the
relevant contexts of norm application. Methodically, it matters therefore which and how
many sources are considered and how inclusive and broad the evaluation process is.

Manfred Hinz thus points out that "according to the current doctrine22 mere academic records of
customary law based on questionnaires, external court observations, analysis of court’s case
books, collections of cases etc. cannot be considered as an ascertainment of customary law. As
useful as records of this type may be, and as much they may potentially contribute to the ascertainment as evidence a court may or may not rely on, they remain mere aids to a possible subsequent ascertainment" (2009: 47, §6).

Already at the beginning of the 20th century many legal anthropologists started to
launch so-called questionnaire projects. They collaborated closely with the former colonial officers (1893, 1897, 1907) in order to collect systematically material on the customary law of those days (cf. Post, Kohler and Meyer). One major problem referred to
the unintended integration of the colonial officers’, missionaries’ and lawyers’ world
views into the structure and composition of these questionnaires. Unfortunately, their
individual interpretations of local phenomena were taken for granted and the authorityrelated colonial law considered as ‘superior’ or ‘better’ law. At a higher analytical level
one speaks today of the difficult interaction between (unconscious) psychological projections and counter projections.

22

cf. also Gluckman 1973; Woodman 1985, 1988, 1995; Allot 1995; Franz and Keebet von BendaBeckmann 1988; amongst others.
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5 Assessment of our field data

In this chapter, the field data that we collected in October 2010 during our short trips to
Bo and Makeni will be presented. All in all, our field data is rather heterogeneous in form
and content. Nevertheless, it provides some reliable data for developing, together with
the traditional experts on customary law, an appropriate restatement methodology. The
material can be roughly subdivided into four sections, in interviews with traditional experts on customary law such as the paramount chiefs and chiefdom speakers (5.1), in
interviews with public officers such as the customary law officers or other governmental
personnel (5.2), in interviews with local court officials (5.3), and in careful observation of
running court sessions (5.4). In all these sections, the variable quality of the collected
data with regards to a future restatement shall be assessed. Selected interviews will be
subjected to an in-depth analysis.

During our short field trips to Makeni and Bo, a limited number of paramount chiefs,
heads of the ceremony, deputy chairmen, and local court officials, chairmen of district
councils, a provincial secretary and two customary law officers have been interviewed.
In Freetown, we organised a brief NGO-Meeting and we had further talks with some
important personalities. Almost all talks were recorded and the raw data are now available as computer files23. In order to understand the various ways local customary law is
appealed and applied in distinct disputes, some few sessions at the barray and the local
court level were observed and registered on a digital recorder and some leading cases
were photocopied from the dockets24.

23

Thanks to the engaged support of Mr. Abbas Kamara and Mr. Idrissa Kargbo, transcriptions of the most
meaningful talks are made available for the readership (see annex to this report).
24

In detail, audio material on customary law cases has been collected from:
- the barray of Bombali Seborah Chiefdom
- the local court Nr. 1, Makeni town
- the local court Nr. 3, Makeni town
- the local court Nr. 1, Bo town
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Traditional leaders, Mayepoh village, Gbongkonglengkeng Chiefdom, Tonkolili District

The collected data allow highlighting some crucial points for the further development of
a restatement methodology. The case material reflects our explorative approach towards customary law. We did not choose a specific law domain such as “marriages” or
“succession rights” but tried to understand role and function of our interview partner, to
figure out their individual understanding of customary law and to identify possible options and limits for a future restatement. Again, not all case material is equally significant. Excerpts of the most illustrative talks and cases shall be discussed in the following
sections.

5.1

Interviews with traditional leaders

In the provinces, one encounters especially within the traditional structures a remarkable mix between literacy and illiteracy. All paramount chiefs we met were literate; some
even master fluently the English language, dispose of a formal education or worked as
businessmen in other Anglophone countries. Most chiefs are very well rooted in their
local contexts; only those, who have been appointed more recently, remain in a more
distant position. As all paramount chiefs are member of the parliament in Freetown,
they comply with an important intermediate role in their respective communities. How-
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ever, apart from the traditional leaders, illiteracy is a very common feature within as
well as outside of the traditional chieftaincy structure25.

5.1.1 Concerns
Many traditional leaders articulated some concerns as regards a future restatement of
customary law. Representative of all the many statements are the following two, the
concerns of Paramount Chief Alhaji Mohamed Kailondo-Banya of Kailahun and of Daniel
Ndembi, the older brother of Rev. Sam Luseni, Regent Chief of Baoma Chiefdom:
Paramount Chief Banya of Kailahun
“(…). My fear is that everything is decided here in Freetown, also with the restatement.
The local customary law is simply taken away from the people and here in Freetown, one
starts to dismantle that law, one starts to split it off in several sections and simply decides which parts have to be declared as invalid, because they conflict with international
human rights standards or with national law. But my people will not accept that, the local customary law is their law, they grew up with it, it always was there and they will not
understand the processes and the rationale of the decision makers here in Freetown.
(…) I hope very much that we are going there and to tell the people on the bottom what
is going on, why local customary law has to be modified, what the rationale of the international human rights treaties is and what kind of advantages one could expect from
such a restatement. But this is not what is happening here. I do not think that people
here in Freetown do not want to do it, but the costs of such an endeavour are very high
if we would have to travel from chiefdom to chiefdom, or even from section to section.”
Daniel Ndembi, older brother of Regent Chief Sam Luseni, Baoma Chiefdom
“Ok, there are now many young people, who went to school and got a formal education.
For them, a restatement could perhaps make sense. But most of our children never went
to school and for them it is very, very hard to explain why a written customary law
should have some advantages. They will just simply be excluded. Why should we do
that? I think, we just keep our customary law and rules among us so that nobody believes that these rules will not concern him or her. (…) In former times, when African
chiefs died, their stock, their clothes, their jewelries, everything was buried even alive.
So, what I want to say with this is: when our local customary law becomes part of the
general law of Sierra Leone, it will be considered as dead, and the chieftaincies will end.
(…)“

25

Sierra Leone’s illiteracy rate fluctuates around 65%
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These concerns, which show quite well the limited space for a future restatement, are
very telling. They issue a clear refusal to all one-sided top-down approaches.

Mayepoh village

The lessons to learn from this are that success or failure of the expected restatement will depend on the acceptance by the chiefdoms. Impositions from the outside will certainly be refused, but a strategy that creates a climate for confidence and ownership will perhaps be accepted. Therefore, creating ownership is crucial for developing a restatement strategy.
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5.1.2 Potentials and possibilities
The following interview sections provide some illustrative material for the potential and
possibilities of a future restatement in traditional settings. In spite of the widespread
scepticism vis-à-vis a restatement project, some traditional leaders also articulated a
need for written documents. Kassanga II, the paramount chief of the Bombali Seborah
chiefdom, used for instance the opportunity to outline his ancestry back to the very origins of his chiefdom. And Pa Roke Seborah Cissé, Head of the Ceremony in Bombali Seborah Chiefdom, presented his current role, diverse functions and customary obligations
vis-à-vis the paramount chief Kassanga II. In any case, potentials and possibilities of a
future restatement remain closely tied to the varying interests of local politics:

Kassanga II,
Paramount Chief, Bombali Seborah Chiefdom
“(…) Most of what we say about chieftaincies is orally reported. We don’t dispose of
written documents. I am the paramount chief Kassanga II. It means that I am from a ruling house and Bombali Seborah is my chiefdom (…). We have four ruling houses and I am
from the Mapole ruling house and the first paramount chief of that house was Kassanga
I. In order to become chief of Bombali Seborah, you must belong to the ancestors of a
ruling house. Our ancestors are not from Bombali Seborah, they are from somewhere of
the New Guinea end, and they were powerful warriors, and two of my brothers, that is
Bai Rank and Bai Zimbu Keti, (…) they entered from New Guinea into the northern part
of Sierra Leone. At that time, there was no rule of law and the people, (… they) fought
for land, they fought for food; they fought for simple things (….). The territory of Sierra
Leone was just vast land, open for any one and any form of settlement; and for security
matters people addressed our warriors and we said them ‘hey, why don’t we stay together, we could give you part of our land so that at least you serve for us and we could
protect you!’ Our both ancestors, Bai Rank and Bai Zimbu Keti were like that, they were
warriors and the founding fathers of Bombali Seborah chiefdom. The town now is there,
it is named Pit Bana Bai Rank, the town is there (…), it was named after the name of my
brother (...). And Pit Bana Ma Zimbu was named after the other warrior. So these two
people, Pit Bana Bai Rank and Pit Bana Ma Zimbu go back to two other ancestors, and
one is Bai Ema. Bai Ema is my ancestor, he settled in Mapole. And then we have Koli Bure, he is the son of Bai Zimbu Keti, he settled in Mabure. So you see these towns, Mabure for Koli Bure, the grandson of Bai Zimbu Keti, (…) and then Bai Ema, the grandson of
Bai Rank, he settled in Mapole, (…) and these are the four ruling houses, Ma Zimbu, Ma
Bure, Ma Pole and Ma Rank and all are Kamaras. So, you must place your origin in order
to become a chief. My great grandfather was the son of one of these founders, these elders and so, Seborah Kassanga I was the brother of my father and when he died, some
16 years back now, in 1993, there was a vacancy (…). Normally for all people from these
ruling houses it was open, because we are all Kamaras. But Bai Rank and Bai Zimbu Keti,
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they were the two elder brothers and when election was, I opted. Normally, one goes to
the shrines, you know, the elders will interview candidates in order to ascertain that you
are here from one of these ruling houses. So when they were convinced that you are
qualified, they send you to the central government so that you can introduce yourself
and the government will then recognize that this chiefdom is now ready for the election
of a paramount chief. The central government has an electoral body, the National Election Commission (NEC). The members of this body are the chiefdom councilors. By
10,000 tax payers 500 chiefdom councilors are elected and they then will supervise this
procedure (...). In total, we were 6 candidates for the Bombali Seborah Chiefdom and as
the final winner I required from the chiefdom councilors more than 55% of all the votes.
So at the very end you need to convince them, the chiefdom councilors, but all begins in
the locality of your origin. (...)”

At the end of this talk, Kassanga II just mentioned an old custom, the Kantha Rites. According to the traditional rule, he should still ‘go through Kantha’ for becoming a paramount chief but he hesitates to do so. He considers himself as a modern, Christian chief,
said he would not belief in ‘these things’ and hopes to get rid of it. However, beliefs in
the supernatural and fears from infraction of secret rules are quite widespread. We had
an interesting and very challenging talk with Pa Roke Seborah Cissé, Head of the Ceremony of Bombali Seborah Chiefdom. He explained to us his current role, his diverse
functions and customary obligations vis-à-vis the paramount chief and highlighted the
issue of the Kantha Rites from quite a different viewpoint:

Pa Roke Seborah Cissé,
Head of the Ceremony, Bombali Seborah Chiefdom
“(…) in older days, the chiefs were different, the perceptions were different … in older
days chiefs had 10, 20 wives, these days are now gone (…)
Markus: Could you perhaps explain your role, what is this, the Head of the Ceremony?
Pa Roke Seborah Cissé: I am charged of all the ceremony of the Bombali Seborah Chiefdom. A Pa Roke is someone who keeps all the traditional equipment.
Markus: Could you describe the content of such a ceremony?
Pa Roke Seborah Cissé: The chieftaincy ceremony, that is the ceremony for the paramount chief, i.e. when the chief wants to become a paramount chief, he has to pass a
rite, a rite de passage. In any chiefdom, not only here alone… (…) The ceremony refers to
the equipment we got from our ancestors, this equipment is in my house and only the
ceremonial chief has an access to this equipment. Even the paramount chief himself, he
has no right to see these elements, whether by day nor by night. When he saw these
things, he is gone.
Markus: ...and this ancestral material gives you a certain power?
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Pa Roke Seborah Cissé: …these materials contain something. It is from our old ancestors, who already passed away.
Abbas: So, the passed chiefs give you this power?
Pa Roke Seborah Cissé:…yes they are, they are the ones, (…) the materials witnesses
their power, so therefore the materials are so powerful…, yes they are the ones. It is the
tradition that has power…
Abbas: So it is the tradition who gives you the power? And the materials pass from one
generation to the next?
Pa Roke Seborah Cissé:…yes.
Idrissa: He calls these materials elements but they are the regalia of the chieftaincy…
Markus: (…) such as a stick, a hat, perhaps some clothes…
Pa Roke Seborah Cissé:… yes, a stick, yes.. clothes… yes,
Markus: Do you have a bell?
Pa Roke Seborah Cissé:… yes…(…)
Abbas:…ok, so could you disclose them so that we can see them?
Pa Roke Seborah Cissé: …No! He cannot see them, not at all!!…
Markus: Could you perhaps describe them?
Pa Roke Seborah Cissé: (…) yes, there are different clothes, there are clothes for the
ceremonies and then there are clothes for the chief when he wants to go out, when the
president comes, when he wants to go to a very important meeting. For now, I have
these clothes, because the actual Paramount Chief did not go through the “kantha rites”.
For now, the present Paramount Chief (i.e. Kassanga II of Bombali Seborah Chiefdom/MW) has not passed the “kantha rites”. So I am the only person, who can wear
these clothes.
Abbas: … so you are wearing them? Yes?
Pa Roke Seborah Cissé: … yes…,
Abbas: … And what concerns the staff, so the staff is also with you?
Pa Roke Seborah Cissé: … no, the staff is with the Paramount Chief. I have the local staff,
I have it here and in time of the coronation I hand this staff over to the Chief.
Markus: What means “kantha”? What is a “kantha rite”?
Pa Roke Seborah Cissé: The four ruling houses refer to the symbols of power. The present Chief is from Mabule Ruling House, whilst I came from Pit bana la mango Ruling
House. So every Chief comes from his Ruling House and whenever I want to put that
Chief into “kantha”, we have to choose first the Paramount Chief and only after this
election he can go through “kantha”. So the “kantha” makes you finally a Chief, after the
election process. You might wait, you can go to “kantha” after one, two, three even four
years, it doesn’t matter, it depends from your preparation, but you must pass through
the “kantha ceremonies”. Only afterwards you are a right Chief.
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Abbas: What do you have to do when you go through “kantha”?
Pa Roke Seborah Cissé: You have to go through ceremonies, you have to get instructions…it is like to go to school. You start with the alphabetical order, with 26 letters and
you start spelling the letters and you have to understand meaning and pronunciation of
distinct words…
Abbas:…so it’s a kind of training…(…)
Pa Roke Seborah Cissé:…well, I don’t know, we are putting that money to “kantha”, telling him things that I have known as a traditional Chief, and what he should do and what
he should not do, what he should avoid, that is the training he has to undergo..
Markus: …yes, and what has the Chief to do and what has he to avoid?
Pa Roke Seborah Cissé: ... well, he should follow what we are telling him. He should
obey. He must respect our regulations of the “kantha rites”.
Markus: Yes. Do you have access to these rules and regulations?
Pa Roke Seborah Cissé:…these regulations come from our ancestors, from the former
Chiefs, they are not for me alone, I am only the custodian, the Chief has to follow me
that is all, he has to follow, let me say “yolibanaa”, “lusaarr”, “tsdloko”,” bylaab”, “maburukaa”, … all of them came and he has to follow them. We are just here to give him
the particular instructions he requires in order to follow the ancestral line of his predecessors, as long as he is with us here on earth as well as when he has left us and joins his
predecessors in the other part of our world.
Markus: … but do you know the meaning of these instructions, can you tell us the content?
Pa Roke Seborah Cissé: … of course I know the meaning but I cannot tell them to anyone, these instructions are only for the Chief.
Markus: Well, I understand, this knowledge is reserved for those who pass the “kantha”
and since I am not coming from a Ruling House and not selected as Chief and thus never
a candidate for “kantha rites” I will never ever get access to that knowledge, is it so?
Pa Roke Seborah Cissé: … yes, yeah! (…)

This sequence illustrates pretty well how tradition, secrecy and power may form a crucial trilogy that underscores the role and authority of distinct guidelines such as the kantha rites. According to the head of the ceremony, Pa Roke Seborah Cissé “(…contain)
these materials (…) something; it is from our old ancestors, who already passed away…”;
(…) “…it is the tradition that has power…”; (…) these regulations come from our ancestors, from the former chiefs, they are not for me alone, I am only the custodian…” Here,
it is thus this powerful “something” which highlights the legal power of a customary rule
and distinguishes it from ordinary folklore. In such a context however, outsiders are not
allowed to see the ceremonial equipment and cannot exactly protocol how such a rite
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proceeds. This “something” thus complicates a restatement, especially when the data
should be collected by outsiders:
(…)
Markus: Who is responsible for the memory of your customary laws?
Pa Roke Seborah Cissé: The chiefs are the custodians of the customary law, those who
went through the kantha rites, and we have to go there and they tell us what we have to
do and what not – according to the tradition. My role is only an intermediary one. I am
here and wait until the chief passes the kantha rites, I have to instruct him and afterwards, he is the custodian of the tradition and he will instruct us on how we have to behave. When the chief passes the kantha rites, my duty is over. My duty is only to hand
over all the equipment, all the knowledge related to kantha to the new chief. But even
what we hide, he knows, but he cannot refer to. Because the kantha rites contain also
sources and rights, the chief should not refer to, no, they will limit his actions; he cannot
always do what he would like, it is not allowed for him to eat the sauces of the rice.
Markus: Why?
Pa Roke Seborah Cissé: Why? It is forbidden. So we learnt. It is forbidden. We do not
know why, at all not, we only know that it is forbidden and so it is. It is not allowed for
chiefs to eat the kassanga but as long as you are not chief you can eat it. But as chief,
you are gone26.
Markus: Do you know chiefs who passed away during the kantha rites?
Pa Roke Seborah Cissé: Yes, there are some; the kantha rites are also dangerous. If you
don’t follow our instructions you may pass away.
(…)

Though both talks are very instructive, they also showed some mental leaps, which of
course could complicate a correct restatement; also, they point the problem up that
different factions (or persons) of the same community may hold differing views on what
the most important information is.

26

I assume that the sauces of the rice, called kassanga, have a totem function vis-à-vis the Paramount
Chief Kassanga II.
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5.1.3 Customary rules for becoming a paramount chief
In order to identify the customary rules for becoming a paramount chief, a three step
proceeding is required.
1. The content of the transcripts can be subdivided into several sub-chapters accentuating the normative key-points of the different statements.
2. The three standards of evaluation introduced in chapter 4 allow analysing content and structure of the above statements.
3. Based on the results of this investigation, lacks of information can be identified,
which open space for new and more specific questions in later interviews.
The result of this (academic) exercise can be summarized in the following frames:

Source

categories of customary law for becoming a
paramount chief

customary standards of
permissibility/
non-permissibility

customary standards of
validity/non-validity

customary standards of
“simple” relevance

belonging to the ancestors of a ruling house

the first paramount
chief (Kassanga I)
assigns the line of
descent
The title Kassanga II
means that the title
holder follows Kassanga
I and that he is from a
ruling house of the
Kamaras
all begins in the locality
of your origin
If the elders accept the
candidate, they send
him to the central
government, where he
can deposit his candidature
Name of the ancestor;
place of settlement

Talk with Kassanga II
Rules of Descent

to be able to place your
origin in line with the
rules of the aristocratic
descent

selection procedure
the elders must be
convinced of the quality
of your candidature

Criteria of verification

belonging to a ruling
house
To go to the shrines,
where the elders will
interview the candidates in order to ascertain the belonging to
one of the ruling houses
To be able to name the
principal ancestor (it is
Bai Ema) and to be able
to name the place of his
settlement (he settled
in Mapole)
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This frame shows the implicit normative rationale of the paramount chief Kassanga II
during our talk. Most of the information he provided, refers to customary law standards
of “simple” relevance and to questions of validity; it contains however little information
on moral issues and issues relating to questions of permissibility/non-permissibility. For
further talks with this authority, it would thus be advisable to focus more on such points.
By contrast, the analysis of the talk with Pa Roke Seborah Cissé shows a more balanced
distribution of his statements throughout the different categories. However, customary
law rules of secrecy limit the scope of most of his statements.

Source

categories of customary law for becoming a
paramount chief

customary standards of
permissibility/
non-permissibility

customary standards of
validity/non-validity

customary standards of
“simple” relevance

Talk with Pa Roke
Seborah Cissé
Role

Kantha rite

As long as the paramount chief did not pass
the kantha rite, the
Chief has no right to see
the (holy) equipment
the Pa Roke got from
the ancestors, whether
by day nor by night

Constitutive function of
the kantha rite

(the paramount chief)
has to go through the
ceremonies; he has to
get the instructions (on
good and bad behaviour);
The chief cannot always
do what he would like, it
is f.i. not allowed for him
to eat the sauces of the
rice.

If the chief wants to
become a traditionally
recognized paramount
chief, he has to pass the
kantha rite (mandatory). He might wait
several years for going
through kantha, it
doesn’t matter; all
depends from his
preparation.
The “kantha rite” contains distinct instructions: “(…) it is like to go
to school. You start with
the alphabetical order,
with 26 letters and you
start spelling the letters
and you have to understand meaning and
pronunciation of distinct words.” Only
afterwards, you are a
chief.

Pa Roke Seborah Cissé
is in charge of the
administration of all the
ceremonies of the
Bombali Seborah Chiefdom; he is the guardian
of all the traditional
equipment until
Kassanga II passes the
kantha rite
(intermediary role)
The kantha rite follows
the election process of
a paramount chief.
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Source

categories of customary law for becoming a
paramount chief

customary standards of
permissibility/
non-permissibility

customary standards of
validity/non-validity

Regalia of the
kantha rite

For outsiders, it is not
allowed to see the
regalia of the kantha
rite, (they are secret).

The regalia “contain
something. It is from
our old ancestors, who
already passed away.”
The regalia witness “the
power of the ancestors;
therefore, they are so
powerful.”

customary standards of
“simple” relevance

Talk with Pa Roke
Seborah Cissé

For now, the Pa Roke
has the regalia such as
the stick, the clothes
etc., because the actual
Paramount Chief
Kassanga II did not go
“through kantha”.
As long, as Kassanga II
did not go through
Kantha, the Pa Roke is
the only person, who
can make use of these
regalia.
Custodians of
customary law

The wearing of distinct
clothes has different
legal consequences:
there are distinct
clothes for the ceremonies; clothes for the
chief, when he wants to
go out; clothes, the
chief has to wear when
the president comes;
and clothes for important meetings.
Those chiefs, who
passed through kantha,
become the custodians
of customary law.

The analysis of these two interview sequences shows the importance of the standards of
evaluation for the identification of the relevant rules and regulations. With the three
leading questions, i.e. whether such rules and regulations are allowed/not allowed, what
the criteria for their validity/invalidity contain and which legal consequences such rules
and regulations entail, we were able to capture important parts of the traditional rules
for becoming a paramount chief and some key points of the kantha rites.

In a nutshell, customary law is thus much more context related than written law. A crucial criterion for the quality of restated data is the information density. It allows describing a given norm
from different viewpoints and to position it within a net of different, ambiguous and multifaceted meanings. In this way, the rationale of a given norm, which is so important for the further
process, remains comprehensible as well.
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5.1.4 Local distinctions between customs and customary law
A further important issue, we repeatedly discussed, was the distinction between local
customs and customary law. As not all customs are yet customary law, it is very important to know whether and how our dialogue partners are able to keep these two
contents separate. Also, such a distinction allows discussing local processes of lawmaking: Do the communities dispose of local procedures of law-making? And if so, how
do such procedures look like?
During a group interview we held in Bo, the chiefdom speaker depicted the distinction
between customs and customary law as follows:
“(…) If a man has the age of 25 or a woman the age of 18, they must be a member of a
secret society. This is mandatory and a customary law. At this age, we advise them also
to marry. But this is only a custom. We simply advise them to do so, but they can decide
freely though such a decision has of course distinct consequences. When they would like
to marry, however, they have to proceed in a distinct way. The procedures are defined
by our customary law. That is the distinction between our customs and the customary
law (…).”

Other authorities stressed the nexus between emerging problems and the customary
law production:
“Customs become a law, when it makes sense to us. We discuss these issues in the
community meetings and if there is a problem tabled, we decide of our own, whether a
custom should become a law, should become part of our customary law, or whether we
should take other provisions. It’s the same with the bye-laws. The chief does not simply
sit in his office and declare these and these bye-laws and then it shall be stated – no, not
at all!! He calls a community meeting and there we discuss the issue. Every participant
can make a statement and afterwards we shall decide. Then, the issue goes to the local
council, where the decision has to be approved.”

Such local processes of decision-making indicate a community based, well working judiciary of customary law, which is close to the local population, easily accessible, flexible
and much more responsive to specific local matters than the parliament in Freetown. A
crucial question therefore is, in how far the political decision-makers are ready to recognize the governance of legal pluralism27 as a worthy issue to reflect on for the profit of
the further process.

27

cf. Zips, Werner and Markus Weilenmann 2011, p. 7-19
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5.2

Interviews with public officers

Public officers, whether they act as district chairmen, customary law officers or as provincial secretaries, are more concerned with the administration of general law and with
the economic and political development of their scope of action. From this angle, they
primarily consider the various barriers to development28 of local customary laws, which
made it all the more difficult to talk about the particular strengths of local customary
law with the public officers (PO). The following interview section provides an illustrative
snapshot of such a rationale:
(…)
Markus: In your opinion, what are the particular strengths of local customary law?
Public Officer: Well, there are a number of strengths taking the war and all the trouble
it brought to us into consideration. Look for instance at the local courts, there are a
number of deficiencies due to the fact that local customary law is not codified, the local
courts do not know how to handle local customary law and the same plays also for the
higher levels of our judiciary…you cannot easily understand all these issues but I think
we shall bring it under the judiciary…
Markus: … but, I don’t want to talk about the deficiencies … my second question refers
to all these lapses, but first I would like to ask you, from your personal experience, what
are the particular strengths of local customary law…?
PO: … Ooh, most of the Serra Leonean population depends on the customary law, for instance, in land cases, the customary law courts like the local courts are so important,
…the first instance to deal with land cases is the local court, and land cases are so complex as regards the financial side and the social side … therefore customary law is very vital and very important…and if you take the family law it is almost the same; we are assisting the local courts now, we train the judges on their own role, we are training the
local chairman and even the clerks on their role, on the procedure and other issues so
that their services will comply with the international human rights standards …
Markus: …but all these issues you are explaining now, they refer much more to the
question of how general law and international human rights standards could be locally
applied, with all these training matters, isn’t it?
PO: …yeah…

28

Herewith, they indirectly confirm the articulated concerns of the traditional authorities, namely that a
restatement will simply dismantle and reconfigure local customary law and so it will be taken away from
the people.

41

Markus: … but my question is rather, when you look at your personal experience, in how
far the way local customary law is applied, has particular advantages compared for instance with the application of general law…?
PO: …ooh, you know all these customs have existed for long and people have used them
and the English law us rather far away to their own life. I do not want to say that the
English law plays no role but…in Makeni, Bo, and Kamala … people do not so much benefit from the English law. That is why the English law has now to come closer to the local
population; not every case is decided according to the general standards of English law
at the local court, and the magistrate courts and the high court have their own approach
towards customary law and they are trying to maintain our local customs and traditions,
which are used over years and which cannot be withdrawn over night.
Markus: … yes that’s very difficult…
PO: … it’s not easy
Markus: … indeed (…).

As most interviews with public officers broke down on the same grounds, and thus were rather
superficial and not very productive, we recommend working with people from the chieftaincy
structure such as the chiefdom speaker, the section chiefs, headmen, and with elderly people
who have lived for a long time within a particular community so that their work is associated
with the customs and traditions of that community. In addition, the personnel of the local
courts have to be considered as well.

5.3

Interviews with local court personnel

Talks with local court officials can provide good insights into the multifaceted ways they
apply for settling disputes. In Makeni, we had for instance an instructive talk with the
local court Chairman Pa Santigie Lima Koroma on the procedures he applies in case of a
divorce claim. His proceeding show pretty well how he distinguishes between different
law standards such as local customary law and so-called “Muslim law”, how he intermingles provisions of international human rights with directives of Sierra Leonean state
law and how this situation may lead to complex forms of interpretation. And a talk with
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a lawyer in Mayepoh village, Gbongkonglengkeng Chiefdom, Tonkilili District provides
interesting insights into his rationale of decision-making.
Pa Santigie Lima Koroma29
(…)
Markus: For accepting a divorce claim, do the disputing parties present you an official
marriage contract? Is it decisive to know whether the marriage has been registered at a
public office? Or do you observe and also accept other forms of contract such as customary agreements?
Pa Santigie Lima Koroma: We have different forms of marriage such as the Christian
form, the Muslim form and our Traditional or Customary form. But in terms of customary marriage, when they come to court with a divorce claim, we have first to register
them as a married couple. We have been advised to do so, when someone wants a divorce30. In this case, their names will then be notified at a particular time and place in
public so that whoever has good reasons for objecting such a divorce would make
his/her case and if the arguments were convincing, the divorce claim will be rejected and
we have to settle the issue and bring the disputing parties together31.
Markus: Do you also accept the bride-price as a customary form of contract?
Pa Santigie Lima Koroma: When a divorce comes up, yes. (…) As they don’t want their
partner any longer, we advise them to buy soap for him or her. That soap or money will
be put in the receipt and the remaining sum given to the party to be divorced.
Markus: Do you also recognize other forms of contract such as assisting the future parents in law with field work, felling trees or handcraft? Do you recognize such support as
a form of bride-price as well?
Pa Santigie Lima Koroma: No, our court does not recognize such forms. When a man
wants a woman, he may sometimes have to assist the relatives of the woman in their
farm work such as making heaps, harvesting and so on. This is particularly in the villages
the case and your brother-in-law may recognize this support. In times of crisis, the

29

For the whole talk, please see Annex 2

30

This act points rather to the specific requirements of the bureaucratic administration than to the application of specific customary law standards, as the court has been advised by a customary law officer. Inter
alia, the customary law officer has to improve the role of the court officials in coordination with the state
law and to promote human rights standards in local settings.
31

In our talk, we were not able to clarify whether this attempt refers to customary law standards or to the
personal Christian morals of the judge or both.
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brother-in-law could take the rendered services into consideration and he will then try
his best to patch up the relationship. But when the claiming parties are coming to court,
the customary law will not look into all these details32. The court will try to do its best to
settle the matter and where it fails, it will allow the divorce.
Markus: Under what conditions do you recognize a marriage as valid? What are the
proofs?
Pa Santigie Lima Koroma: Here, whether by customary or by Muslim way, what is being
looked for is that the man would tie pieces of kola nuts in a bunch of leaves; he would
also come along with money. But again, if this man does not have sufficient money to
do this, the little amount of money he has would be used to sort of “show face” i.e. to
merely show his face to the parents of the woman that he is going to marry their daughter. The parents will come together and agree that the woman will be his33.
Markus: Are also cows recognized as bride-price?
Pa Santigie Lima Koroma: This happens in some Muslim homes. Some men provide a
cow; some a ring. The cow will be reared up and during times of hardship they would
look into all of this and check whether they could raise money from this cow to help the
man. But this happens only on the man’s side34. (…)

Another, instructive sequence refers to a talk we had with a lay judge of a local court in
Mayepoh village, Gbongkonglengkeng Chiefdom in the Tonkilili District. Keen to know
his rationale as regards the settling of distinct conflict patterns, we devised a number of
fictive cases and asked him inter alia how he would deal with an unmarried man who
has been accused for having sexual intercourse with a married woman (adultery):

32

At the beginning, Pa Santigie Lima Koroma seems to distinguish between the specific requirements of
the court and the reality in the villages but at the end of his statement, it becomes unclear whether the
court or the customary law or both would “not look into all these details”.
33

As regards the standards of validity for recognizing an ordinary marriage, it seems that at the local court
the customary rules prevail.
34

Does the court not recognize a custom as part of customary law when it concerns and is applied by
Muslims? Does the chairman erroneously identify customs applied by Muslims as “Muslim law” and distinguish this “Law” from “customary law” though it complies with the same criteria? This is a rather bewildering issue as the term customary law of course encompasses different persons, groups, beliefs, concepts, rules or principals.

44

Lay judge of a local court in Mayepoh village
(…) If such a matter is brought to my court, I will first of all call the married woman together with the accused man; also the husband of that woman will be invited. At this
point I will inform the accused man that the husband of this woman has brought a summon action against him that he had sexual intercourse with his wife. Then, I would like to
know whether this allegation is true at all. If the accused man answers in the affirmative,
he would be fined the sum of Le 200,000/00 (two hundred thousand leones) whilst the
wife in turn would be fined the sum of Le 100,000/00 (one hundred thousand leones).
The one hundred thousand leones would go to revenue whilst the two hundred thousand leones have to be paid to the husband of the wife. (…)
Question: What is your rationale? Why do you fine the woman with Le 100,000/00 (one
hundred thousand leones) while the unmarried man has to pay Le 200,000/00 (two hundred thousand leones) for the same enjoyment they both had together?
Answer: Well, during the time of sexual intercourse the woman was under the man
while the man was on top of her. Therefore, the man has to pay more than the woman.
Question: But how can you be sure that the man was on top?
Answer: This is the normal practice.

This sequence is a nice example for showing how this lay judge proceeds. As any other
judge, he refers to a set of images referring to distinct standard situations (behaviour of
a married couple resp. of an unmarried man), which have to be considered when problematic constellations occur. On the basis of the distinct problem description, he then
takes his choice and outlines the corresponding legal consequences (the structure of the
fines)35.

35

In order to improve the understanding of decision-making in customary law processes, Max Gluckman
already in 1955, introduced the concept of ‘the reasonable man’. Unlike E. Adamson Hoebel (1954),
Gluckman did not consider sanction and force as essential elements for the law definition. Instead, he was
interested in the ways and means of how the appeal and application of distinct norms determine the process of decision finding. In connection with his research on Barotse law, he identified imaginary standard
figures which the protagonists have at their disposal. They correspond with the social role assignments of
the corresponding culture and contain general statements of behaviour which ‘normally’ or ‘reasonably’
could be expected from a member of that society (1955:229).
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5.4

Proceedings

5.4.1 Comparison of proceedings
According to the Local Courts Act (2011), the local court constitutes the lowest level of
the official Sierra Leonean judiciary. However, it adjudicates according the parameters of
local customary law. Nevertheless, paramount chiefs or respectively, their representatives, continue to adjudicate on local issues at the community level. Richard Fanthorpe
and Mohamed Gibril Sesay (2009) emphasize the role of the chiefs as local adjudicators,
especially in rural areas. There, they represent “by far the most accessible resolvers of
disputes and dispensers of justice. Paramount Chiefs, Section Chiefs and Village Chiefs
often hold informal courts where they adjudicate cases, levy fees, impose fines or other
punishments. But they also adjudicate intra-community disputes where little or no money is involved” (2009:5). Fortunately, we were able to observe proceedings at both levels, at the local barray of Bombali Seborah Chiefdom and at the local court 1 and 3 in
Makeni as well as at the local court 1 at Bo. In contrast to the manifold literature and
reports, which complain that the decision-making at the chiefdom’s courts are arbitrary
and corrupt, the local barray of the Bombali Seborah Chiefdom surprised us with its sincerity, its logical strength and its power of persuasion in its processes of decision finding.
However, staffs at the local court level at Bo have to manage problems of alcohol abuse.
As regards a future restatement, court observations at the local barray are much more
promising than at the local court level for the following reasons:
• In general, the dockets of the local courts contain little more than the final decision. But final decisions out of context blur the crucial nexus between the problem to be solved and the rationale of the decision-makers. And without any access to the problem to be solved and the corresponding decision criteria, such
final statements remain rather useless.
• At the local court level, the proceedings of even simple cases were often subdivided into several hearings, but the court protocols are very poor. Due to illiteracy, customary authorities have to depend entirely on their personal capacity for
remembering. Therefore, local barrays focus on distinct cases and decide on the
spot. But this way, the authenticity of all participants and the required information density reach a much higher level than in individual process sequences at
the local court level with its often changing circumstances, changing compositions of the parties to the dispute and the changing court personnel.
• As a matter of course, the rationale of sorcerers, witchcraft doctors, healers,
members of secret societies and so on plays a natural role in negotiations at the
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local barray, whereas lawyers at the local court level have a more distant approach and show thus a much greater ambiguity vis-à-vis such considerations.
In the following, some key elements of a process observation at the local barray of the
Bombali Seborah Chiefdom shall be discussed36. After some context related information, the focus shall be put on the appealed and applied norms. In general, the chiefdom speaker Pa Roke is in charge of that court. But as he was not around, Kapr37 Bana
was deputized to act in his stead. In this particular case, the barray complied with the
function of an “appellate court”.

5.4.2 A stolen cell phone – an in-depth study of a local barray case
5.4.2.1 The Case
Ali accused Ibrahim38 of having stolen his cell phone. The incident happened, when Ali, Ibrahim
and six other persons were hanging around together on an afternoon last summer. Seemingly,
Ibrahim managed to steal Ali’s cell phone and to hide this incident within the group of his
friends. Originally, Ali brought the case to the police station. There, all the accused were locked
into a cell. Then, the police asked each of them whether he/she was guilty or not. According to
their statements the police saw no possibility to identify any individual person as guilty and since
the police were not on the spot when the incidence happened, they could not charge any of the
suspects. The police therefore advised all arrested to collectively cover the costs of the stolen
mobile and then go to court. Otherwise they would remain arrested until one of them confessed
his guilt; they would thus simply spend much more money and time in order to get the issue
clarified. They thus agreed to pay for the phone. Then, Ibrahim and his companions were released. But Ibrahim, the accused thief, was very angry and not satisfied at all. He continued to
claim that he hadn’t stolen that particular phone. They thus decided to take further action on
the matter and brought the case to the local barray. But before coming to the local barray, they
first consulted a sorcerer. The address of the sorcerer they got from the police station.

36

For those interested in the entire hearing, please consider the complete case protocol in the Annex 3.

37

The Kapr is chosen by the villagers as their representatives. Any Kapr could take any position within the
chieftaincy at any time. However, it is the chief who selects distinct Kaprs for distinct positions and tasks
within his chieftaincy. Kapr Bana, the nephew of the chief, has been chosen as customary adjudicator.
When the paramount chief dies, Kapr Bana will replace him until a new paramount chief shall be elected.
38

For reasons of data protection, the names of the litigant parties are anonymized.
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5.4.2.2 Antecedent negotiations with a sorcerer
The sorcerer used a bible and a key. To start, they carried out an exercise in order to test the
sorcerer’s capabilities to discover hidden things. So, the group brought an item - they hid it
somewhere and asked the sorcerer to find out where it was. The sorcerer passed his test successfully. Then they proceeded to the cell phone in question. Ibrahim got permission for this
procedure from the house owner and from the headman. But unfortunately, only those who had
been accused of having stolen the phone were present; the plaintiff Ali was not informed of that
procedure. Instead a person came out of the blue and pretended to replace Ali. But this person
was never asked to represent the plaintiff. Finally, the sorcerer identified just that unknown
representative as the thief of the cell phone in question.
Ibrahim thus concluded that he had been falsely accused by Ali and he assumed that Ali in fact
knew where his allegedly stolen cell phone was. He thus decided to take action against Ali and to
bring the case before the local barray. There, he accused Ali for false accusation and asked for
remedies as regards the false accusation (shame) and as regards the money he and his colleagues already spent for that matter.

Negotiations at the local barray
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5.4.2.3 Procedure at the local barray
At the local barray, the lay judges asked for proofs and witnesses and they carried out a crossexamination. The complaining party could not convince the adjudicators. Though the lay judges
principally recognized the sorcerers approach as valuable, they challenged in particular Ibrahim’s
assumption that Ali accepted his “representative”. Further, the lay judges wondered why Ibrahim paid for the cell phone at the police station though he disagreed with the accusation. With
the payment of the cell phone, Kapr Bana and his colleague argued, Ibrahim publicly agreed with
his involvement in the case and that this would be the end of the matter. The local barray had
thus no power to come back to this issue.
The procedure was marked by a dual approach. First, the witnesses were cross examined by the
defendant, i.e. Ali, and then the lay judges cross examined the witnesses, one after the other
and the accusing and defending party. At the end of the procedure, before cross examining the
defendant for the last time, the accusing party was asked to establish a cost list. They also asked
both parties to propose the amount of compensation for the adversarial party in case of losing
the disputed matter.

5.4.2.4 Sequence of the cross-examination
In order to comment on some crucial elements of the barray’s procedure, I will elaborate on a
critical sequence of the cross-examination:
(…)
Questioning of Complainant by the Clerk of the local barray
Clerk: Was the phone stolen where you and your friends were seated?
Ibrahim: I do not know.
Clerk: When you have been taken to the police station, did they investigate the case of the stolen
phone?
Ibrahim: No, they did not investigate. They just put us into the cell.
Clerk: Did you agree to pay for avoiding the court action?
Ibrahim: Yes.
Clerk: Did you pay for the phone?
Ibrahim: Yes.
Clerk: After paying for the phone, you said you would not let the matter lie and that you would
investigate the matter until you find the thief, did you say so?
Ibrahim: Yes.
Clerk: When you decided to consult the sorcerer, did you get the approval of the head man of the
community?
Ibrahim: Yes, he and the chiefdom police man were present.
Clerk: When the representative of the defendant was caught by the sorcerer, did he accept responsibility on behalf of the defendant?
Ibrahim: No.
Clerk: Did the head man inform the defendant when the latter returned?
Ibrahim: Yes.
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Questioning by the Pa Kapr Bana, the presiding lay judge
Pa Kapr Bana: Did you agree to pay for the phone at the police station in order to avoid being
charged to court?
Ibrahim: Yes I agreed on condition that I would take steps to know the thief of the phone.
Pa Kapr Bana: Did you agree to pay for the stolen phone, yes or no?
Ibrahim: Yes, I agreed.
Pa Kapr Bana: Have you paid for the phone?
Ibrahim: Yes.
Pa Kapr Bana: You said after paying for the phone, you would take a license or receipt to find out
through a sorcerer who stole the phone?
Ibrahim: Yes.
Pa Kapr Bana: If you said you took a license or receipt, where is that receipt?
Ibrahim: We did not take a license or receipt but we gave money or “Borah” to the head man so
that he allowed us to hire the services of a sorcerer.
Pa Kapr Bana: You said the head man allowed you to hire the services of a sorcerer; did you call
the head man as a witness in this case?
Ibrahim: Yes and I gave him transport fare to come to the court but he did not come. He promised to come and I left the transport fare with his wife.
Pa Kapr Bana: When you decided to hire the services of a sorcerer, did you inform the defendant
about that?
Ibrahim: Yes I did.
Pa Kapr Bana: Did he agree that a sorcerer will be hired? Did he agree with that procedure,
namely that the sorcerer will identify the thief?
Ibrahim: I told him but he did not say anything.
Pa Kapr Bana: Did the defendant contribute any money for you to go and hire the sorcerer?
Ibrahim: No.
Pa Kapr Bana: You said when the search was about to be done, the defendant was represented
by someone else.
Ibrahim: Yes.
Pa Kapr Bana: Was the defendant the one who went to the head man and said he I would not be
around when this search would be done, but he would like to be represented by this person?
Ibrahim: No.
Pa Kapr Bana: The person who represented the defendant, did he ever say that he has been
asked by the defendant to represent him during the search for the stolen phone?
Ibrahim: Yes.
Pa Kapr Bana: Were you there when he was being told to represent the defendant?
Ibrahim: Yes I was there.
Pa Kapr Bana: Was there any other witness present when the defendant was instructing the person to represent him during the search for the thief?
Ibrahim: Yes.
Pa Kapr Bana: Did you call that person who was there when the defendant appointed a person to
represent him as a witness?
Ibrahim: No.
Pa Kapr Bana: Since you did not call the representative as a witness, do you have someone who
can prove that he agreed to stand as a representative of the defendant?
Ibrahim: Yes.
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Pa Kapr Bana: When the representative was identified by the sorcerer as the responsible person
for the theft of the phone, did he take responsibility on behalf of the defendant?
Ibrahim: No.
Pa Kapr Bana: When the defendant returned, was he informed that the person who represented
him during the search for the stolen phone was the one caught by the sorcerer as the thief?
Ibrahim: Yes he was informed.
Pa Kapr Bana: Did the defendant admit that he was the thief?
Ibrahim: He did not answer in my presence.
Pa Kapr Bana: If an unknown person stole from me a phone and I would decide to hire a sorcerer
in order to find out who the thief really is and someone out of the blue has been identified as
thief but denied the issue, how could I prove that this person lies and in fact represents the thief?
Ibrahim: I already said that the defendant answered but not in my presence.
Pa Kapr Bana: You said he did not answer in your presence, did he admit to that other person
that he was the phone thief?
Ibrahim: No he did not say so but he asked that other person to settle the issue.
Pa Kapr Bana: So you assume that because he asked another person to settle the matter that he
in fact had admitted to be responsible for the loss of that phone?
Ibrahim: Yes.
Pa Kapr Bana: When the defendant requested to settle the case privately, has this been done?
Ibrahim: Yes it was done by the head man.
Pa Kapr Bana: Did the defendant after the settlement reached by the headman agree that he will
pay back the money you already spent for that phone?
Ibrahim: Yes.
Pa Kapr Bana: Now as the headman is not here to prove all these issues, who would then prove
all this? Who would prove that the defendant had agreed to pay back the money you already
spent for this case?
(…)

5.4.2.5 Case analysis
The most interesting aspects of such process observations are that they provide insight
into the multifaceted and sometimes dodgy ways of how, during the processes of dispute settlement, appealed and applied norms are negotiated with each other. By proceeding this way, we can reach a much higher level of normative analysis than with
questionnaires or fictive case studies, because such negotiations also show how in concrete cases the law in question works and how far all actors (claiming and defending
parties, witnesses, customary adjudicators, lay judges and the wider public) accept the
corresponding setting as effective. Comaroff and Roberts already developed in 1981 an
interesting analytical model involving the isolation argumentative paradigms to improve
the further understanding of such processes.
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Clerk of the local barray

The authors argue that there is a connection inherent in legal procedures between the
appeal to and the application of legal norms. Their model can be summarized as follows:
The first party establishes an argumentative paradigm and arranges the facts around the
(explicit) referential norms (Ibrahim: I am accused as a phone thief but the sorcerer
identified someone else, so this is a false accusation and I call for compensation). This
statement generates the problem definition. The other party can accept these referential norms and the paradigm as such, after which a debate about the facts can begin
(whether Ibrahim has been accused as phone thief, whether the process at the police
station was correct, whether the sorcerer is a reliable source for the truth finding,
whether he really identified the thief, whether the so-called representative of the defending party is credible at all, whether the defending party lies, etc.) Or the other party
can propose an alternative paradigm, matched by different or the same facts. The decision-finding authority can then make its decision in accordance with one of the presented paradigm(s) or it can come up with a new paradigm. The authors found that arguments have to be phrased according to the paradigm that prevails and that the facts of a
case have to be evaluated against the prevailing paradigm.
In this particular case, agreement was reached on the common meeting at an afternoon
sometime last summer. Then, the defendant brought the case to the police in order to
solve the matter (institutional proceeding). Thereafter, only the accused party mobilised
a sorcerer and involved a local headman (whose role remained unclear until the end)
and finally both parties reached the local barray. Comaroff and Roberts already showed,
how difficult a dispute settlement is when – like here – not only the facts (whether Ibrahim is a thief or not) but also the incident as such is disputed (whether a theft happened
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at all). All the more challenging are the cross-examinations, where the customary law
adjudicators tried to falsify inconsistent descriptions of reality and isolate the decisive
facts (what can be proved, what remains in the blue). This process of ascertaining the
truth was accompanied by sound statements of the remedy39, a resolute enforcement of
the traditional authority, conformity with the human rights provisions for such a procedure, and analytical strength. Only at the end of the process did the adjudicator connect
the isolated facts with the subject-related norms, review the process and decide on the
spot. He concluded that the complainant was not able to prove his allegations against
the defendant. Therefore judgment was given in favour of the defendant and all the expenses he incurred in connection to the matter should be paid now by the complainant.
In this way, the customary law adjudicator was able to vitalize the applied norms. However, it remains unclear, whether the dispute is finally settled, whether the losing party
will now mobilise a witchcraft doctor or whether an official local court will be mobilised40.
For matters of restatement, such a case-analysis helps distinguishing between the process strategies of the involved parties and the relevant norms to be applied. Such a distinction is very important as all these processes are highly manipulative. Comaroff and
Roberts statement as regards the connection inherent in all legal procedures between
the appeal to and the application of legal norms challenges in fact all attempts to generalize customary law standards on the basis of distinct case analyses. On the one hand,
such process observations are a prime source of knowledge for a restatement, as they
allow positioning the current significance of the applied norms. Without any information
of how law works in concrete settings, it seems almost impossible to classify the significance of the different norms as regards to their daily value for the litigant parties. On
the other hand however, each process observation refers to a distinct case which deals
with a particular conflict within a specific social net that should be settled. Therefore,
there is no conflict out of context. This brings us back to the power relations that deter-

39

Before the matter was decided the clerk asked for the parents of both parties to join the complainant
and defendant on the bench. The complainant and the defendant were flanked on either side by a representative. The clerk informed the parents of both parties that the court had investigated the matter between their children, that is, the complainant and the defendant; and that such investigation was done
publicly and in their presence. He said that both, the complainant and the defendant were permitted to
testify freely and the witnesses were freely questioned. In short, he said, the proceedings were open and
free from any intimidation and that Pa Kapr Bana would now deliver his verdict of the case.

40

This is a very typical outcome for all dispute settlements, which do not reach a final consensus, be it in
institutions of customary law or in official state courts (cf. Keebet von Benda-Beckmann 2007: 103 – 126).
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mine the appeal and application of distinct normative standards. The question for instance, which normative arrangement could favour a dispute settlement in a distinct
locality has to be closely linked to the authority question that prevails. In the "cell phone
case", a balanced relationship between the claimant and the defendant party as regards
their economic and social status can be assumed; and none of the litigant parties threatened the authority of customary lay judges. Therefore, the cross-examination mirrors so
well the authority of the local barray. Appeal and application of customary law standards
might however significantly change if the social, political or economic relationship between the litigant parties is unbalanced, if the traditional authorities are frightened, if
the case is politicized or if competing authorities are involved in the case to be settled.
Such variations should be captured by a sound restatement as well - and therefore the
envisaged task is so challenging.

6

Conclusions

This report offers a series of different approaches to the principal question of how to
gain knowledge about local customary law. The floor is opened with a debate on the role
of law in legal pluralistic contexts as they are characteristic for African countries like Sierra Leone with its multiplicity of parallel existing legal orders. In essence, the practical
requirements for an analytical model allowing comparison of the various legal orders are
highlighted and the necessity to come to a law understanding which encompasses the
intricate relationships between customary law, state law and international human rights
standards. In a second step, the value of the most common sources and methods to restate local customary law has been assessed. In particular, the lessons learnt from earlier endeavours of the School of Oriental and African Studies (SOAS) are outlined and the
methodical requirements for launching a process of truth finding in pluralized social contexts. The third and largest chapter deals with the rich ethnographic data, collected during our field trips to Bo and Makini, and to surrounding places. Here, an analysis of the
collected court cases and interviews, differentiated by locality and function of the interviewed, is offered.
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6.1

Lessons to be considered

Based on this report, the following lessons should be recalled:
•

In oral communities the collective memory is not marked by the grammar of specific
words, sentences, the phrasing of distinct texts, the exact wording of distinct decisions
and the like. But their thoughts and expressions are not unorganized. What differs is
the manner. Thought and expression are basically formulaic organised, i.e. structured in
proverbs and other set of expressions. Restated local customary law is thus not simply
another version of customary law. It is a substantial transformation of the points of references for the collective memory, as the collective significance of tangible goods will be
replaced by a written document.

•

There is no current doctrine or specific method at disposal that specifies a restatement
process. “Restatement” is a very ambiguous umbrella term for a whole variety of notions and procedures to put the technology of writing into service of a more standardized understanding of local customary law(s). In its most simple form, a restatement of
customary law encompasses all ethnographic data relating to the customarily understanding of law, regardless where, in which locality or at which social level within the
traditional structure of society they are collected; form and content are not pre-defined
either. Yet, its ambiguity refers to the requirement to launch a process of truth finding in
pluralized social contexts where no single truth exists at all.

•

In a nutshell, customary law is thus much more context related than written law. A crucial criterion for the quality of restated data is the information density. It allows describing a given norm from different viewpoints and to position it within a net of different,
ambiguous and multifaceted meanings. In this way, the rationale of a given norm, which
is so important for the further process, remains comprehensible as well.

•

In order to complete a restatement successfully, qualified answers to the following three
questions are required: Captures the restated rule of customary law all dimensions of
the original rule in question, i.e. is it complete or fragmented (degree of completeness)?
Does the restated rule of customary law correspond to the original rule, i.e. is it considered as true, alien or even as invented (degree of truthfulness)? Is the chosen procedure
to ascertain local customary law locally accepted or considered as externally imposed
(degree of procedural acceptance)? In general, all three questions are packed into one
and the same term of ascertainment though they encompass three completely separate
dimensions of law identification, which finally determine the quality of the restatement
process. For methodological reasons it is essential to keep these layers separate.

•

According to the current doctrine mere academic records of customary law based on
questionnaires, external court observations, analysis of court’s case books, collections of
cases etc. cannot be considered as an ascertainment of customary law. As useful as records of this type may be, and as much they may potentially contribute to the ascertainment as evidence a court may or may not rely on, they remain mere aids to a possible
subsequent ascertainment.
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6.2

•

Notably, Sierra Leone’s state law is lacking in a formal regulation to ascertain local customary law. This context related specificity limits however the methodological options
for restating local customary law. All standardized procedures such as closed questionnaires, statistical samplings and the like are rather inappropriate as the meanings of the
same rule, their criteria of validity as well as the procedures to ascertain such a rule as
the true rule may vary from chiefdom to chiefdom.

•

The lessons to learn from this are that success or failure of the expected restatement will
depend on the acceptance by the chiefdoms. Impositions from the outside will certainly
be refused, but a strategy that creates a climate for confidence and ownership will perhaps be accepted. Therefore, creating ownership is crucial for carrying out a restatement in Sierra Leone.

Look-out: How to continue?

How we achieve collaboration with the chieftaincy structure is probably decisive for this
project. As most interviews with public officers were rather superficial and not very productive, we recommend working with people from the chieftaincy structure such as the
chiefdom speaker, the section chiefs, headmen, and with elderly people who have lived
for a long time within a particular community so that their work is associated with the
customs and traditions of that community. Most promising is a self-statement of customary law. This means, that the traditional communities produce their own writtenversions of their customary law and carry out their own ascertainment. For this, the
term self-statement of customary law has been accepted. Manfred Hinz outlines such a
self-statement of customary law as “a process of ascertaining customary law by the
owners of the law to be ascertained, the people, the community, the traditional leaders
as the custodians of customary law” (2011:6). I quote him here at some length as his
description provides us a good overview on the various implications of such a procedure:
“The procedures of self-stating may differ from community to community; the most important element in self-stating is that the end-result will be a product created in the
community, which is to follow and apply the law. Instead of injecting into the communities what the law ought to be, it is left to the community to decide what part of their law
is to be consolidated in writing, as the community and community stakeholders will know
best, what their law is and where certainty through writing is needed.
The result of self-stating is binding to the community as part of their customary law. It is,
however, important to note that the binding quality of the self-stated laws is neither an
implicit repeal of the orally transmitted full body of customary law, nor does it imply a
change in the nature of customary law as a set of rather flexible principles and rules, nor
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will it prevent the community to amend their law as need arises.41 It is part of the philosophy behind the approach to leave the ascertainment of customary law to the communities to decide what part of customary law they want to have in writing and how they
want the content of the self-statement be worded. This means that what we find in the
self-statements are only aspects of the respective customary law. The fact that certain
rules of customary law have been ascertained in writing, will leave the so far practiced
application of the now ascertained rules untouched, i.e. the applying authorities will still
handle the ascertained rules, better: the ascertained principles, in the manner as it appears to them appropriate in accordance with their customary law in order to achieve the
restoration of societal peace.42 As the self-stated law is owned by the community, the
communities have authority and power to amend their laws. Self-statement may be seen
close to codification; however, self-statement is not codification by organs of the state.
Such community-effected codification leaves the law subject to amendments by the
communities and does not replace their living law” (Hinz 2011:6)43.

As regards the legal issues that first could be restated, I propose envisaging either a selfstatement with a seemingly undisputed but still ambitious and delicate legal issue such
as marriages and to relate the collected data to a series of corresponding key-questions;
or focusing on the most essential interests of the responsible chieftaincies. Then I would
propose that the paramount chiefs launch a self-statement process with a description of
their own chieftaincy structure. In any case, the restatement of local customary law is an
extensive process, which contains several stages and cannot be reached within a short
time frame.

41

F M d’Engelbronner-Kolff (Dispute resolution processes amongst the Sambyu of Northern Namibia.
1997. Maastricht, Shaker Publications: 149ff) shows how traditional courts of the Shambyu community navigate between the self-stated version of their law and the legal principles behind the statement – thus allowing decisions appropriate to the cases to be decided.
42

Which is the main objective in adjudicating cases under customary law! Cf M O Hinz, Justice for
justice and justice for peace. In M O Hinz, C Mapaure, eds. In search of justice and peace. Traditional
and informal justice systems in Africa. 2010. Windhoek: Namibia Scientific Society:11f.
43

The results of such a self-statement exercise have been recently published in an impressive volume on
“customary law ascertained”. In Annex 5 of this report, the interested readership may find two customary
law profiles of a Namibian chieftaincy; they show possible outcomes of such a self-statement process.
Further details are made available in Annex 6.
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6.2.1 First alternative
To launch a self-statement of marriage procedures. In this case, the following keyquestions could be considered:
o the kinship structure (who is regarded as a member of the particular lineage? Is
common clan membership prohibitive as regards a future marriage? Who falls under
the restrictions of the incest taboo? How broad, respectively tight is the incest taboo
framed? With whom is it allowed/not allowed to marry? With whom is it principally
allowed but reluctantly seen44?),
o the marriageable age - what criteria would you apply for recognizing a young
man/woman as adult (such as being member of a secret society, to pass a distinct
rite, to be fertile etc.)?, has the fertility of a man/woman be proven before the couple marries or is the virginity a decisive criteria? Do you carry out FGM? Is FGM a
condition sine qua non or is it just a customary practice?,
o the economic autonomy for family maintenance (whether the man has to dispose of
land, cattle, or requires access to other economic means)? Is a bride price required
or is it simply important that the bridegroom “shows face”? What forms of bride
price or “show face” are recognized as valid? Do you observe important changes as
regards the economic requirements for a marriage if you compare the current situation with the past decades?
o the form of marriage - whether polygamy is allowed/not allowed; whether polygamy is principally allowed but not practiced anymore; whether polygamy is locally
forbidden but still practiced; whether, depending on the form of the marriage, are
different marriage contracts developed?, whether according of the form of marriage,
the corresponding rights and duties of husband and wife vary (gender dependent
rights and duties of a monogamous or polygamous household; varying rights and duties of the wife depending on her status within a polygamous household – whether
she is the principal wife or whether she is the 2nd or the 3rd wife)?
o the marriage procedure itself (what form it has, which stages it passes through,
whose participation is regarded as mandatory, whether symbolic actions are required, whether the promise of marriage is formalized, which guarantees such a
promise encompasses, who guarantees its validity, which far-reaching legal conse-

44

Large age differences, landlessness, class distinctions or aristocratic barriers (to spouse a daughter of a
chief) could for instance constitute important obstacles.
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quences remain attached to a marriage contract and whether the form and the legal
consequences of the marriage procedure vary depending of the question whether it
is a monogamous or a polygamous marriage or whether the aristocratic background
of the candidates influences the outcome, etc.
6.2.2 Second alternative
The traditional authorities could be encouraged to develop their own chieftaincy profile.
According the outcome of our interviews, such a profile would touch the most essential
interests of the responsible chieftaincies. It could contain
o

a brief description of the symbols of the traditional power (such as a flag, an emblem, a coat of arms, a title, a name, etc.) and their meaning;

o

a description of the geographical area of the respective chieftaincy including its
boundaries, its tribal composition and its language idioms;

o

a brief description of the hierarchical composition of a paramount chieftaincy (how
many local chiefs, headmen etc.? Who? Description of their reigning area, their customary rights and obligations. The structure of substitution: Who deputizes who?
Etc.);

o

a description of the traditional authority including its descent structure, its ruling
houses, and its traditional appointment process;

o

a description of the traditional palace, place or town;

o

a description of the kantha rite including that part of the ceremonial equipment,
which is shown in public (such as distinct clothes, sticks, jewellery, etc.) 45;

o

a description of the traditional retirement process including its rules, rights, obligations and conditions;

o

a description of the funeral rites and the succession rules as well as a brief description of the corresponding rights, roles and obligations;

o

a list of all the bye-laws and fines and some additional explanations as regards its
history of origin46;

45

Obviously, there are also distinct clothes and jewelries for those chiefs who went through “kantha” and
they wear them when they want to go out, when the president comes, or when they want to go to a very
important meeting (cf. chap. 4.1.2) .
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Of course, both lists are not terminal and further ideas, hints, or other contributions are
warmly welcomed.

6.2.3 Further steps
I.

I propose inviting all paramount chiefs, all chiefdom speakers and their deputies,
i.e. the Kaprs on customary law, to a workshop in Freetown. There the findings of
this report will be presented, in particular the procedure for a self-statement and
an agreement on the further procedure concluded, which would refer to the respective topics to be investigated and to the composition of the semi-structured
interview guide.

II.

As customary law is much more context-related than written law, one crucial issue refers to the question of how to achieve the required information density.
Therefore, after this preliminary data collection is completed, I propose to design
a second interview-guide, which deepens critical points and explores at further
workshops, also including the previously invited traditional leaders, additional legal issues of interest such as the customary regulations of succession law or the
customary land law. At the end of this process, a customary law profile of each
chieftaincy should be available. This profile should contain local customary law
statements on the composition of each chieftaincy including its traditional power
structure and its processes of legal decision-making and it should outline the key
points of the customary criminal law, the local handling of abusive language, the
customary family law, the customary land law, the customary succession rules
and further customary law contracts, which characterize each chieftaincy and are
of certain importance for its citizens.

III.

In order to prevent, that the restatement process proceeds at the expense of
those customary laws, which interimly complied with the ongoing social change,
a democratic structure allowing reconsideration of changing customary laws by
the owners of that law should to be established. Notably, this structure should
dispose of further qualifications to ascertain local customary law. According to
Manfred Hinz’ experiences in Namibia and Sudan, the self-stating approach
“leads to interaction and discussions in the community(ies), is creating awareness

46

Whether the bye-laws have been stated by the chief alone, whether they correspond with the particular
tradition of the responsible chieftaincy or whether they have been developed in coordination with the
requirements of community meetings or particular community members.
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in terms of human rights and rule-of-law expectations. Ascertainment by selfstating is a process. This statement is not a mere academic interpretation, but
mirrors practice. What happens in processes to self-state the laws is in with approaches to democracy as a system of communication. One may say this is an
idealistic, utopian practice-unrelated view. It is not. We are fully aware of the fact
that power-hungry, old, conservative, or male persons may do their best to manipulate processes of self-statement. We have, however, also learnt that the people (some, many, after some time) in the various communities are not prepared
to accept what some ‘would-be kings’ try to do” (2011:15).
IV.

Process observations are a prime source of knowledge for a restatement, as they
allow positioning the current significance of the applied norms. Without any information of how law works in concrete settings, it seems almost impossible to
classify the significance of the different norms as regards their daily value for the
litigant parties. Therefore, the self-statement has to be complemented with process observation at the local barray level. This process observation should be carried out by members of the Law Reform Commission. In particular, selected sessions on family disputes, disputes on land or succession rights or conflicts relating
to the difficulty to maintain law and order in the respective chieftaincies should
be registered on a digital recorder and transliterated for a process analysis.

V.

The local courts’ personnel, especially the local courts’ chairmen have to be considered as well. On the basis of the already available documents such as the
transliterated court files or the photocopied dockets, I propose to design together with a judge on customary law a number of invented cases as regards disputes
of criminal law, family law, matters on land law, succession rights and the like
and to present these cases to the court chairmen. They are then invited to develop appropriate proposals for conflict resolution.

Further, it would also be very useful to gather data on the role of the parents: whether
they are explicitly expected to bring up their children according to the values of local
culture; and if so, how they instruct them in religion and culture in order to uphold cultural values and norms for current and future generations.

61

References
Abel, Richard L.
1973 A comparative theory of dispute institutions in society, Law and Society Review,
pp. 217-347
Allott, Antony N.
1980 The Limits of Law. London: Butterworths
1995 Methods of Legal Research into Customary Law. In: Alison Dundes Renteln and
Alan Dundes (eds.), Folk Law. Essay in the Theory and Practice of Lex Non Scripta,
Wisconsin: The University of Wisconsin Press, Vol. 1, pp 285-293
Allot, Antony N. and Gordon R. Woodman (eds.)
1985 People’s Law and State Law. The Bellagio Papers, Dordrecht – Holland / Cinnaminson – USA: Foris Publications
Alterman, Owen, Binienda, Aneta, Rodella, Sophie and Kimyia Varzi
2002 The Law People See. The Status of Dispute Resolution in the Provinces of Sierra
Leone in 2002, Freetown: National Forum for Human Rights
Benda-Beckmann, Franz von
1985
Some Comparative Generalizations about the Differential Use of State and Folk
Institutions of Dispute Settlement, in: Antony Allot and Gordon R. Woodman
(eds.), People’s Law and State Law. The Bellagio Papers,
Dordrecht – Holland/ Cinnaminson- USA: Foris Publication, pp. 187-205
Benda-Beckmann, Franz von
1986 Anthropology and comparative law. In: Keebet von Benda-Beckmann and Fons
Strijbosch (eds.), Anthropology of Law in the Netherlands, Dordrecht-Holland/
Cinnaminson-USA: Foris Publication, pp 90-109
Benda-Beckmann, Keebet von
2002 Globalisation and Legal Pluralism. International Law FORUM du droit
International 4 :19-25 (Kluwer Law International)
Benda-Beckmann, Keebet von
2007 Implementieren – Was heisst das? Die Implementierung von Gerichtsentscheiden aus der Sicht der Rechtsethnologie, in: Franz und Keebet von
Benda-Beckmann (eds.), Gesellschaftliche Wirkung von Recht. Rechtsethnologische Perspektiven, Berlin: Reimer, pp 103-126
Benda-Beckmann, Franz von, Benda-Beckmann Keebet von and Anne Griffiths (eds.)
2009 The Power of Law in a Transnational World. Anthropological Enquiries,
New York, Oxford: Berghahn Books

62

Benda-Beckmann, Franz von, Benda-Beckmann Keebet von and Julia Eckert (eds.)
2009 Rules of Law and Laws of Ruling. On the Governance of Law, Farnham and
Burlington: Ashgate
Benninghaus, Hans
1989 Deskriptive Statistik. Statistik für Soziologen 1. Stuttgart:
Teubner Studienskripten
Bohannan, Paul
1957 Justice and Judgment among the Tiv.
London, New York, Toronto: Oxford University Press
Caplan, Pat (ed.)
1995 Understanding Disputes. The Politics of Argument, Oxford Providence, USA: Berg
Comaroff, John L. and Simon Roberts
1981 Rules and Processes. The Cultural Logic of Dispute in an African Context,
Chicago and London: The University of Chicago Press
Fanthorpe, Richard and Mohamed Gibril Sesay
2009 Reform is not Against Tradition: Making Chieftaincy Relevant in 21st Century
Sierra Leone. Report commissioned by the Campaign for Good Governance,
Methodist Church Sierra Leone and the Network Movement for Justice and
Development, Freetown: Partners in Conflict Transformation (PICOT)
Gluckman, Max
1955 The Judicial Process among the Barotse of Northern Rhodesia. Manchester:
Manchester University Press
Harper, Erica
2011

Customary Justice: From Program Design to Impact Evaluation.
Rome: International Development Law Organization (IDLO)

Hinz, Manfred O.
2009 “...to develop the customary laws into the common law of the Sudan...”
Customary Law in Southern Sudan: A strategy to strengthen Southern Sudanese
Customary Law as a Source of Law in an Autonomous Legal System. Consulting
Report, commissioned by UNDP

63

Hinz, Manfred O.
2008 Traditional governance and African customary law: Comparative observations
from a Namibian perspective, in: Human rights and the rule of law in Namibia,
Horn N. and A. Bösl (eds.), Windhoek: Macmillan Namibia, pp 59-87
Hinz, Manfred O. (ed.), assisted by Ndateelela Emilia Namwoonde
2010 Customary Law Ascertained. The Customary Law of the Owambo, Kavango and
Caprivi Communities of Namibia, Volume 1, Windhoek: Namibia Scientific
Society
Hoebel, E. Adamson
1954 The Law of Primitive Man, Cambridge: Cambridge University Press
Kamara, Abbas V.O.
2002 Customary Law among the Temnes, Freetown
Kroma, Martina
2006 Report on Similarities and Differences in Customary Law and Practices and
Discriminatory Practices in the Moyamba District (Consulting Report, Freetown)
Mair, Lucy
1974

African Societies. Cambridge: Cambridge University Press

Morse, Bradford W. and Gordon R. Woodman (eds.)
1988 Indigenous Law and the State, Dordrecht – Holland/Providence RI – USA:
Foris Publications
Nader, Laura (ed.)
1969 Law in Culture and Society, Berkley, Los Angeles, London:
University of California Press
Ong, Walter, J.
1982 Orality and Literacy. The Technologizing of the Word, London and New York:
Methuen
Pospisil, Leopold
1963 The Kapauku Papuans of West New Guinea, New York, Chicago, San Francisco,
Toronto, London: Holt, Rinehart and Winston
Redfield, Robert
1967 Primitive Law. In: Paul Bohannan (ed.), Law and Warfare. Studies in the
Anthropology of Conflict

64

Renner-Thomas, Ade
2010 Land Tenure in Sierra Leone. The Law, Dualism and the Making of a Land Policy,
Milton Keynes: AuthorHouse UK Ltd.
Spittler, Gerd
1983 Administration in a Peasant State, Sociologia Ruralis 23, pp 130-144
Starr, June and Barbara Yngvesson
1975 Scarcity and disputing: zeroing-in on compromise decisions,
American Ethnologist, 2(3) pp 533-566
Turner, Victor
1969 The Ritual Process. Structure and Anti-Structure
Ithaca, New York: Cornell Paperbacks, Cornell University Press
Ubink, Janine
2010

Towards Customary Legal Empowerment in Namibia. Concept Note, IDLO

Weilenmann, Markus
1997 Burundi: Konflikt und Rechtskonflikt. Eine rechtsethnologische Studie zur
Konfliktregelung der Gerichte. Vorwort von Franz von Benda-Beckmann,
Frankfurt am Main: Brandes & Apsel
2007

Legal Pluralism. A New Challenge for Development Agencies, in: Access to Justice
in Africa and Beyond. Making the Rule of Law a Reality, Penal Reform
International and Bluhm Legal Clinic of the Northwestern University School of
Law (eds.), Chicago: NITA, pp. 85-94

2009

Project Law – a Power Instrument of Development Agencies: A Case Study from
Burundi, in: The Power of Law in a Transnational World. Anthropological
Enquiries, Benda-Beckmann, Franz von, Benda-Beckmann Keebet von and
Anne Griffiths (eds.), New York, Oxford: Berghahn Books, pp. 156-175

2009b Project law – a Legal Intermediary between Local and Global Communities.
A Case Study from Senegal, in: Bertram Turner and Melanie Wiber (eds.)
Transforming Rural Property Relations: Transnational Agency and Outcomes.
A Special Issue. Anthropologica, Journal of the Canadian Anthropology Society
51, pp. 39-52
Zips, Werner and Markus Weilenmann (eds.)
2011 The Governance of Legal Pluralism. Empirical Studies from Africa and Beyond,
Vienna and Berlin: LIT

65

